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Teaching American History Seminar
The Federalist vs. Anti-federalist Debate
Phoenix, Arizona
February 7, 2025

Instructor: Adam Seagrave — Arizona State University

Description: This seminar offers an overview of the debates between the Federalist and
Antifederalist over the ratification of the Constitution of 1787. Despite the fact that the
Federalists succeeded in their cause for ratification, the Antifederalists objections to the
Constitution and their concerns about the future of republicanism in America continue to emerge
even in our current political debates. The seminar attempts to understand their rival positions
and the importance of this debate to the future of American political life.

Objectives:

To increase participants' familiarity with and understanding of:
e the issues facing the ratification of the Constitution from 1787-88
e the differences between the Federalist and Antifederalist visions of republicanism
e therole of a large republic in mitigating the problems of majority rule
e the differences between the Federalist and Antifederalist understanding of separation of
powers
the importance of a Bill of Rights in republican government and the debate over
its inclusion in the Constitution
e the role of the Judiciary in the Constitution and the debate between the
Federalists/Antifederalists over judicial review

SESSION I: "Small vs Large Republics"

Focus: What are the differences between the Federalist and Antifederalist views on the size of
government in relationship to republican liberty? What improvements in "the science of
politics" did Publius think necessary to make the republican form of government defensible?
What is Federalist 10's republican remedy for the problem of faction? Why does Melancton
Smith think that the federal government in the proposed Constitution will abolish the state
governments and undermine republican liberty? Why does Brutus believe that the officers of
government in an extensive republic will abuse their power and oppress the people? According
to Agrippa, why is an extensive republic inconsistent with the principles of republicanism?

Readings:

Federalists #9 (CP pg. 7)

Federalist #10 (CP pg. 11)

Melancton Smith, Speech, June 27 1788 (CP pg. 17)
Brutus Essay I (CP pg. 21)

Agrippa Letter IV (CP pg. 29)



SESSION II: "Complex Government”

Focus: Why is it so important to liberty to keep the branches separate? Why do the critics
argue that the proposed Constitution fails to follow the separation of powers principle? What
qualities did Publius expect in the people who would serve respectively in the House of
Representatives, the Senate, the office of President, and the Supreme Court? How did the
functioning of each of these branches and of the constitution as a whole involve the operation
of these qualities? What is Centinel’s criticism of the design of the separation of powers
scheme in the Constitution? Why does he believe it is undemocratic? Why does Brutus believe
that the Constitution’s blending of powers undermines the principle of separated powers?

Readings:
o Federalist #47 (first three paragraphs) (CP pg. 33)
o Federalist #51 (CP pg. 39)
o Centinel I (CP pg. 43)
e Brutus XVI (CP pg. 51)

SESSION III: "Liberty and Law: The Debate over the Bill of Rights and the Judiciary”

Focus: The Antifederalists feared that the proposed Constitution would prove to be subversive
to democratic government in the United States due to the absence of legal explicit protections
for individual rights and from the dangerous power of the federal judiciary. Here will we
examine both the argument over a Bill of Rights and the argument over the role of the
judiciary. What are the arguments against the inclusion of a Bill of Rights in the Constitution
according to Publius? How does Brutus answer these objections to a Bill of Rights in his
essay? In regards to the judiciary, Brutus declares: “There is no power above them that can
correct their errors.” What is Brutus’s critique of the Courts and judicial review? What
arguments do the Federalists offer to defend the role of the Courts and the doctrine of judicial
review? What degree of power do the Federalists believe the Court will wield? What dangers
does he suspect that the Court will pose to republicanism in America?

Readings:
o Federalist #84 (CP pg. 57)
o Brutus Il (CP pg. 64)
o Federalist #78 (CP pg. 69)
e Brutus XV (CP pg. 75)
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Federalist No. 9

Publius (Alexander Hamilton)

The Union As A Safeguard Against Domestic Faction And Insurrect ion

November 21, 1787

A FIRM Union will be of the utmost moment to the peace and liberty of the States as a
barrier against domestic faction and insurrection. It is impossible to read the history of
the petty republics of Greece and Italy without feeling sensations of horror and disgust at
the distractions with which they were continually agitated, and at the rapid succession of
revolutions by which they were kept in a state of perpetual vibration between the
extremes of tyranny and anarchy. If they exhibit occasional calms, these only serve as
short-lived contrasts to the furious storms that are to succeed. If now and then intervals
of felicity open themselves to view, we behold them with a mixture of regret, arising from
the reflection that the pleasing scenes before us are soon to be overwhelmed by the
tempestuous waves of sedition and party rage. If momentary rays of glory break forth
from the gloom, while they dazzle us with a transient and fleeting brilliancy, they at the
same time admonish us to lament that the vices of government should pervert the
direction and tarnish the luster of those bright talents and exalted endowments for which
the favored soils that produced them have been so justly celebrated.

From the disorders that disfigure the annals of those republics the advocates of
despotism have drawn arguments, not only against the forms of republican government,
but against the very principles of civil liberty. They have decried all free government as
inconsistent with the order of society, and have indulged themselves in malicious
exultation over its friends and partisans. Happily for mankind, stupendous fabrics reared
on the basis of liberty, which have flourished for ages, have, in a few glorious instances,
refuted their gloomy sophisms. And, I trust, America will be the broad and solid
foundation of other edifices, not less magnificent, which will be equally permanent
monuments of their errors.



But it is not to be denied that the portraits they have sketched of republican government
were too just copies of the originals from which they were taken. If it had been found
impracticable to have devised models of a more perfect structure, the enlightened friends
to liberty would have been obliged to abandon the cause of that species of government as
indefensible. The science of politics, however, like most other sciences, has received great
improvement. The efficacy of various principles is now well understood, which were
either not known at all, or imperfectly known to the ancients. The regular distribution of
power into distinct departments; the introduction of legislative balances and checks; the
institution of courts composed of judges holding their offices during good behavior; the
representation of the people in the legislature by deputies of their own election: these are
either wholly new discoveries, or have made their principal progress towards perfection
in modern times. They are means, and powerful means, by which the excellencies of
republican government may be retained and its imperfections lessened or avoided. To
this catalogue of circumstances that tend to the amelioration of popular systems of civil
government, I shall venture, however novel it may appear to some, to add one more, on a
principle which has been made the foundation of an objection to the new Constitution, I
mean the ENLARGEMENT of the ORBIT within which such systems are to revolve,
either in respect to the dimensions of a single State, or to the consolidation of several
smaller States into one great Confederacy. The latter is that which immediately concerns
the object under consideration. It will, however, be of use to examine the principle in its
application to a single State, which shall be attended to in another place.

The utility of a Confederacy, as well to suppress faction and to guard the internal
tranquility of States as to increase their external force and security, is in reality not a new
idea. It has been practised upon in different countries and ages, and has received the
sanction of the most applauded writers on the subjects of politics. The opponents of the
PLAN proposed have, with great assiduity, cited and circulated the observations of
Montesquieu on the necessity of a contracted territory for a republican government. But
they seem not to have been apprised of the sentiments of that great man expressed in
another part of his work, nor to have adverted to the consequences of the principle to
which they subscribe with such ready acquiescence.

When Montesquieu recommends a small extent for republics, the standards he had in
view were of dimensions far short of the limits of almost every one of these States.
Neither Virginia, Massachusetts, Pennsylvania, New York, North Carolina, nor Georgia
can by any means be compared with the models from which he reasoned and to which
the terms of his description apply. If we therefore take his ideas on this point as the
criterion of truth, we shall be driven to the alternative either of taking refuge at once in
the arms of monarchy, or of splitting ourselves into an infinity of little, jealous, clashing,
tumultuous commonwealths, the wretched nurseries of unceasing discord and the
miserable objects of universal pity or contempt. Some of the writers who have come
forward on the other side of the question seem to have been aware of the dilemma; and
have even been bold enough to hint at the division of the larger States, as a desirable
thing. Such an infatuated policy, such a desperate expedient, might, by the multiplication
of petty offices, answer the views of men who possess not qualifications to extend their
influence beyond the narrow circles of personal intrigue, but it could never promote the
greatness or happiness of the people of America.



Referring the examination of the principle itself to another place, as has been already
mentioned, it will be sufficient to remark here that, in the sense of the author who has
been most emphatically quoted upon the occasion, it would only dictate a reduction of
the SIZE of the more considerable MEMBERS of the Union, but would not militate
against their being all comprehended in one confederate government. And this is the true
question, in the discussion of which we are at present interested.

So far are the suggestions of Montesquieu from standing in opposition to a general Union
of the States that he explicitly treats of a CONFEDERATE REPUBLIC as the expedient
for extending the sphere of popular government and reconciling the advantages of
monarchy with those of republicanism.

“It is very probable (says he) that mankind would have been obliged at length to live
constantly under the government of a SINGLE PERSON, had they not contrived a kind of
constitution that has all the internal advantages of a republican, together with the
external force of a monarchial, government. I mean a CONFEDERATE REPUBLIC.

“This form of government is a convention, by which several smaller states agree to
become members of a larger one, which they intend to form. It is a kind of assemblage of
societies that constitute a new one, capable of increasing, by means of new associations,
till they arrive to such a degree of power as to be able to provide for the security of the
united body.

“A republic of this kind, able to withstand an external force, may support itself without
any internal corruption. The form of this society prevents all manner of inconveniences.

“If a single member should attempt to usurp the supreme authority, he could not be
supposed to have an equal authority and credit in all the confederate states. Were he to
have too great influence over one, this would alarm the rest. Were he to subdue a part,
that which would still remain free might oppose him with forces independent of those
which he had usurped, and overpower him before he could be settled in his usurpation.

“Should a popular insurrection happen in one of the confederate States, the others are
able to quell it. Should abuses creep into one part, they are reformed by those that
remain sound. The state may be destroyed on one side, and not on the other; the
confederacy may be dissolved, and the confederates preserve their sovereignty.

“As this government is composed of small republics, it enjoys the internal happiness of
each; and with respect to its external situation, it is possessed, by means of the
association, of all the advantages of large monarchies.”

I have thought it proper to quote at length these interesting passages, because they
contain a luminous abridgement of the principal arguments in favor of the Union, and
must effectually remove the false impressions which a misapplication of other parts of
the work was calculated to produce. They have, at the same time, an intimate connection
with the more immediate design of this paper, which is to illustrate the tendency of the
Union to repress domestic faction and insurrection.



A distinction, more subtle than accurate, has been raised between a confederacy and a
consolidation of the States. The essential characteristic of the first is said to be the
restriction of its authority to the members in their collective capacities, without reaching
to the individuals of whom they are composed. It is contended that the national council
ought to have no concern with any object of internal administration. An exact equality of
suffrage between the members has also been insisted upon as a leading feature of a
confederate government. These positions are, in the main, arbitrary; they are supported
neither by principle nor precedent. It has indeed happened that governments of this kind
have generally operated in the manner which the distinction, taken notice of, supposes to
be inherent in their nature; but there have been in most of them extensive exceptions to
the practice, which serve to prove, as far as example will go, that there is no absolute rule
on the subject. And it will be clearly shown, in the course of this investigation, that as far
as the principle contended for has prevailed, it has been the cause of incurable disorder
and imbecility in the government.

The definition of a confederate republic seems simply to be an “assemblage of societies”
or an association of two or more states into one state. The extent, modifications, and
objects of the Federal authority are mere matters of discretion. So long as the separate
organization of the members be not abolished; so long as it exists, by a constitutional
necessity, for local purposes; though it should be in perfect subordination to the general
authority of the union, it would still be, in fact and in theory, an association of states, or a
confederacy. The proposed Constitution, so far from implying an abolition of the State
governments, makes them constituent parts of the national sovereignty, by allowing
them a direct representation in the Senate, and leaves in their possession certain
exclusive and very important portions of sovereign power. This fully corresponds, in
every rational import of the terms, with the idea of a federal government.

In the Lycian confederacy, which consisted of twenty-three CITIES, or republics, the
largest were entitled to three votes in the COMMON COUNCIL, those of the middle class
to two, and the smallest to one. The COMMON COUNCIL had the appointment of all the
judges and magistrates of the respective CITIES. This was certainly the most delicate
species of interference in their internal administration; for if there be any thing that
seems exclusively appropriated to the local jurisdictions, it is the appointment of their
own officers. Yet Montesquieu, speaking of this association, says: “Were I to give a model
of an excellent Confederate Republic, it would be that of Lycia.” Thus we perceive that
the distinctions insisted upon were not within the contemplation of this enlightened
civilian; and we shall be led to conclude that they are the novel refinements of an
erroneous theory.

PUBLIUS

Source: The Federalist: Th e Gideon Edition, eds. George W. Carey and James McClellan
(Indianapolis: Liberty Fund, 2001), 37-41.
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Federalist No. 10

Publius (James Madison)

November 22, 1787

Among the numerous advantages promised by a well constructed union, none deserves
to be more accurately developed, than its tendency to break and control the violence of
faction. The friend of popular governments, never finds himself so much alarmed for
their character and fate, as when he contemplates their propensity to this dangerous vice.
He will not fail, therefore, to set a due value on any plan which, without violating the
principles to which he is attached, provides a proper cure for it. The instability, injustice,
and confusion, introduced into the public councils, have, in truth, been the mortal
diseases under which popular governments have every where perished; as they continue
to be the favourite and fruitful topics from which the adversaries to liberty derive their
most specious declamations. The valuable improvements made by the American
constitutions on the popular models, both ancient and modern, cannot certainly be too
much admired; but it would be an unwarrantable partiality, to contend that they have as
effectually obviated the danger on this side, as was wished and expected. Complaints are
every where heard from our most considerate and virtuous citizens, equally the friends of
public and private faith, and of public and personal liberty, that our governments are too
unstable; that the public good is disregarded in the conflicts of rival parties; and that
measures are too often decided, not according to the rules of justice, and the rights of the
minor party, but by the superior force of an interested and overbearing majority.
However anxiously we may wish that these complaints had no foundation, the evidence
of known facts will not permit us to deny that they are in some degree true. It will be
found, indeed, on a candid review of our situation, that some of the distresses under
which we labour, have been erroneously charged on the operation of our governments;
but it will be found, at the same time, that other causes will not alone account for many
of our heaviest misfortunes; and, particularly, for that prevailing and increasing distrust
of public engagements, and alarm for private rights, which are echoed from one end of
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the continent to the other. These must be chiefly, if not wholly, effects of the
unsteadiness and injustice, with which a factious spirit has tainted our public
administrations.

By a faction, I understand a number of citizens, whether amounting to a majority or
minority of the whole, who are united and actuated by some common impulse of passion,
or of interest, adverse to the rights of other citizens, or to the permanent and aggregate
interests of the community.

There are two methods of curing the mischiefs of faction: The one, by removing its
causes; the other, by controling its effects.

There are again two methods of removing the causes of faction: The one, by destroying
the liberty which is essential to its existence; the other, by giving to every citizen the same
opinions, the same passions, and the same interests.

It could never be more truly said, than of the first remedy, that it is worse than the
disease. Liberty is to faction, what air is to fire, an aliment, without which it instantly
expires. But it could not be a less folly to abolish liberty, which is essential to political life,
because it nourishes faction, than it would be to wish the annihilation of air, which is
essential to animal life, because it imparts to fire its destructive agency.

The second expedient is as impracticable, as the first would be unwise. As long as the
reason of man continues fallible, and he is at liberty to exercise it, different opinions will
be formed. As long as the connection subsists between his reason and his self-love, his
opinions and his passions will have a reciprocal influence on each other; and the former
will be objects to which the latter will attach themselves. The diversity in the faculties of
men, from which the rights of property originate, is not less an insuperable obstacle to an
uniformity of interests. The protection of these faculties, is the first object of government.
From the protection of different and unequal faculties of acquiring property, the
possession of different degrees and kinds of property immediately results; and from the
influence of these on the sentiments and views of the respective proprietors, ensues a
division of the society into different interests and parties.

The latent causes of faction are thus sown in the nature of man; and we see them every
where brought into different degrees of activity, according to the different circumstances
of civil society. A zeal for different opinions concerning religion, concerning government,
and many other points, as well of speculation as of practice; an attachment to different
leaders, ambitiously contending for pre-eminence and power; or to persons of other
descriptions, whose fortunes have been interesting to the human passions, have, in turn,
divided mankind into parties, inflamed them with mutual animosity, and rendered them
much more disposed to vex and oppress each other, than to co-operate for their common
good. So strong is this propensity of mankind, to fall into mutual animosities, that where
no substantial occasion presents itself, the most frivolous and fanciful distinctions have
been sufficient to kindle their unfriendly passions, and excite their most violent conflicts.
But the most common and durable source of factions, has been the various and unequal
distribution of property. Those who hold, and those who are without property, have ever
formed distinct interests in society. Those who are creditors, and those who are debtors,
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fall under a like discrimination. A landed interest, a manufacturing interest, a mercantile
interest, a monied interest, with many lesser interests, grow up of necessity in civilized
nations, and divide them into different classes, actuated by different sentiments and
views. The regulation of these various and interfering interests, forms the principal task
of modern legislation, and involves the spirit of party and faction in the necessary and
ordinary operations of government.

No man is allowed to be a judge in his own cause; because his interest would certainly
bias his judgment, and, not improbably, corrupt his integrity. With equal, nay, with
greater reason, a body of men are unfit to be both judges and parties, at the same time;
yet, what are many of the most important acts of legislation, but so many judicial
determinations, not indeed concerning the rights of single persons, but concerning the
rights of large bodies of citizens? and what are the different classes of legislators, but
advocates and parties to the causes which they determine? Is a law proposed concerning
private debts? It is a question to which the creditors are parties on one side, and the
debtors on the other. Justice ought to hold the balance between them. Yet the parties are,
and must be, themselves the judges; and the most numerous party, or, in other words,
the most powerful faction, must be expected to prevail. Shall domestic manufactures be
encouraged, and in what degree, by restrictions on foreign manufactures? are questions
which would be differently decided by the landed and the manufacturing classes; and
probably by neither with a sole regard to justice and the public good. The apportionment
of taxes, on the various descriptions of property, is an act which seems to require the
most exact impartiality; yet there is, perhaps, no legislative act in which greater
opportunity and temptation are given to a predominant party, to trample on the rules of
justice. Every shilling with which they over-burden the inferior number, is a shilling
saved to their own pockets.

It is in vain to say, that enlightened statesmen will be able to adjust these clashing
interests, and render them all subservient to the public good. Enlightened statesmen will
not always be at the helm: nor, in many cases, can such an adjustment be made at all,
without taking into view indirect and remote considerations, which will rarely prevail
over the immediate interest which one party may find in disregarding the rights of
another, or the good of the whole.

The inference to which we are brought, is, that the causes of faction cannot be removed;
and that relief is only to be sought in the means of controlling its effects.

If a faction consists of less than a majority, relief is supplied by the republican principle,
which enables the majority to defeat its sinister views, by regular vote. It may clog the
administration, it may convulse the society; but it will be unable to execute and mask its
violence under the forms of the constitution. When a majority is included in a faction, the
form of popular government, on the other hand, enables it to sacrifice to its ruling
passion or interest, both the public good and the rights of other citizens. To secure the
public good, and private rights, against the danger of such a faction, and at the same time
to preserve the spirit and the form of popular government, is then the great object to
which our inquiries are directed. Let me add, that it is the great desideratum, by which
alone this form of government can be rescued from the opprobrium under which it has so
long laboured, and be recommended to the esteem and adoption of mankind.
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By what means is this object attainable? Evidently by one of two only. Either the
existence of the same passion or interest in a majority, at the same time, must be
prevented; or the majority, having such co-existent passion or interest, must be
rendered, by their number and local situation, unable to concert and carry into effect
schemes of oppression. If the impulse and the opportunity be suffered to coincide, we
well know, that neither moral nor religious motives can be relied on as an adequate
control. They are not found to be such on the injustice and violence of individuals, and
lose their efficacy in proportion to the number combined together; that is, in proportion
as their efficacy becomes needful.

From this view of the subject, it may be concluded, that a pure democracy, by which I
mean, a society consisting of a small number of citizens, who assemble and administer
the government in person, can admit of no cure for the mischiefs of faction. A common
passion or interest will, in almost every case, be felt by a majority of the whole; a
communication and concert, results from the form of government itself; and there is
nothing to check the inducements to sacrifice the weaker party, or an obnoxious
individual. Hence it is, that such democracies have ever been spectacles of turbulence
and contention; have ever been found incompatible with personal security, or the rights
of property; and have, in general, been as short in their lives, as they have been violent in
their deaths. Theoretic politicians, who have patronised this species of government, have
erroneously supposed, that, by reducing mankind to a perfect equality in their political
rights, they would, at the same time, be perfectly equalized and assimilated in their
possessions, their opinions, and their passions.

A republic, by which I mean a government in which the scheme of representation takes
place, opens a different prospect, and promises the cure for which we are seeking. Let us
examine the points in which it varies from pure democracy, and we shall comprehend
both the nature of the cure and the efficacy which it must derive from the union.

The two great points of difference, between a democracy and a republic, are, first, the
delegation of the government, in the latter, to a small number of citizens elected by the
rest; secondly, the greater number of citizens, and greater sphere of country, over which
the latter may be extended.

The effect of the first difference is, on the one hand, to refine and enlarge the public
views, by passing them through the medium of a chosen body of citizens, whose wisdom
may best discern the true interest of their country, and whose patriotism and love of
justice, will be least likely to sacrifice it to temporary or partial considerations. Under
such a regulation, it may well happen, that the public voice, pronounced by the
representatives of the people, will be more consonant to the public good, than if
pronounced by the people themselves, convened for the purpose. On the other hand, the
effect may be inverted. Men of factious tempers, of local prejudices, or of sinister designs,
may by intrigue, by corruption, or by other means, first obtain the suffrages, and then
betray the interests of the people. The question resulting is, whether small or extensive
republics are most favourable to the election of proper guardians of the public weal; and
it is clearly decided in favour of the latter by two obvious considerations.
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In the first place, it is to be remarked, that however small the republic may be, the
representatives must be raised to a certain number, in order to guard against the cabals
of a few; and that, however large it may be, they must be limited to a certain number, in
order to guard against the confusion of a multitude. Hence, the number of
representatives in the two cases not being in proportion to that of the constituents, and
being proportionally greatest in the small republic, it follows, that if the proportion of fit
characters be not less in the large than in the small republic, the former will present a
greater option, and consequently a greater probability of a fit choice.

In the next place, as each representative will be chosen by a greater number of citizens in
the large than in the small republic, it will be more difficult for unworthy candidates to
practise with success the vicious arts, by which elections are too often carried; and the
suffrages of the people being more free, will be more likely to centre in men who possess
the most attractive merit, and the most diffusive and established characters.

It must be confessed, that in this, as in most other cases, there is a mean, on both sides of
which inconveniences will be found to lie. By enlarging too much the number of electors,
you render the representative too little acquainted with all their local circumstances and
lesser interests; as by reducing it too much, you render him unduly attached to these, and
too little fit to comprehend and pursue great and national objects. The federal
constitution forms a happy combination in this respect; the great and aggregate interests,
being referred to the national, the local and particular to the state legislatures.

The other point of difference is, the greater number of citizens, and extent of territory,
which may be brought within the compass of republican, than of democratic
government; and it is this circumstance principally which renders factious combinations
less to be dreaded in the former, than in the latter. The smaller the society, the fewer
probably will be the distinct parties and interests composing it; the fewer the distinct
parties and interests, the more frequently will a majority be found of the same party; and
the smaller the number of individuals composing a majority, and the smaller the
compass within which they are placed, the more easily will they concert and execute their
plans of oppression. Extend the sphere, and you take in a greater variety of parties and
interests; you make it less probable that a majority of the whole will have a common
motive to invade the rights of other citizens; or if such a common motive exists, it will be
more difficult for all who feel it to discover their own strength, and to act in unison with
each other. Besides other impediments, it may be remarked, that where there is a
consciousness of unjust or dishonourable purposes, communication is always checked by
distrust, in proportion to the number whose concurrence is necessary.

Hence it clearly appears, that the same advantage, which a republic has over a
democracy, in controling the effects of faction, is enjoyed by a large over a small republic
...1is enjoyed by the union over the states composing it. Does this advantage consist in
the substitution of representatives, whose enlightened views and virtuous sentiments
render them superior to local prejudices, and to schemes of injustice? It will not be
denied, that the representation of the union will be most likely to possess these requisite
endowments. Does it consist in the greater security afforded by a greater variety of
parties, against the event of any one party being able to outnumber and oppress the rest?
In an equal degree does the increased variety of parties, comprised within the union,
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increase this security. Does it, in fine, consist in the greater obstacles opposed to the
concert and accomplishment of the secret wishes of an unjust and interested majority?
Here, again, the extent of the union gives it the most palpable advantage.

The influence of factious leaders may kindle a flame within their particular states, but
will be unable to spread a general conflagration through the other states: a religious sect
may degenerate into a political faction in a part of the confederacy; but the variety of
sects dispersed over the entire face of it, must secure the national councils against any
danger from that source: a rage for paper money, for an abolition of debts, for an equal
division of property, or for any other improper or wicked project, will be less apt to
pervade the whole body of the union, than a particular member of it; in the same
proportion as such a malady is more likely to taint a particular county or district, than an
entire state.

In the extent and proper structure of the union, therefore, we behold a republican
remedy for the diseases most incident to republican government. And according to the
degree of pleasure and pride we feel in being republicans, ought to be our zeal in
cherishing the spirit, and supporting the character of federalists.

PUBLIUS

Source: The Federalist: Th e Gideon Edition, eds. George W. Carey and James McClellan
(Indianapolis: Liberty Fund, 2001), 42-49.
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will lead to the passing of a vast number of laws, which may affect the personal rights of the citizens of the
states, and put their lives in jeopardy. It will open a door to the appointment of a swarm of revenue and excise

officers, to prey upon the honest and industrious part of the community.

Let us inquire also what is implied in the authority to pass all laws which shall be necessary and proper to carry
this power into execution. It is perhaps utterly impossible fully to define this power. The authority granted in the
first clause can only be understood, in its full extent, by descending to all the particular cases in which a
revenue can be raised. The number and variety of these cases are so endless, that no man hath yet been able
to reckon them up. The greatest geniuses of the world have been for ages employed in the research, and when
mankind had supposed the subject was exhausted, they have been astonished with the refined improvements
that have been made in modern times, and especially in the English nation, on the subject. If, then, the objects
of this power cannot be comprehended, how is it possible to understand the extent of that power which can
pass all laws that may be necessary and proper for carrying it into execution? A case cannot be conceived
which is not included in this power. It is well known that the subject of revenue is the most difficult and extensive
in the science of government: it requires the greatest talents of a statesman, and the most numerous and exact
provisions of a legislature. The command of the revenues of a state gives the command of every thing in it. He
that hath the purse will have the sword; and they that have both have every thing; so that Congress will have
every source from which money can be drawn.

| should enlarge on this subject, but as the usual time draws near for an adjournment, | conclude with this
remark, — that | conceive the paragraph gives too great a power to Congress; and in order that the state
governments should have some resource of revenue, and the means of support, | beg leave to offer the
following resolution: —

"Resolved, That no excise shall be imposed on any article of the growth or manufacture of the United States, or
any part of them; and that Congress do not lay direct taxes, but when moneys arising from the impost and
excise are insufficient for the public exigencies; nor then, until Congress shall first have made a requisition upon
the states, to assess, levy, and pay their respective proportion of such requisition, agreeably to the census fixed
in the said Constitution, in such way and manner as the legislatures of the respective states shall judge best;
and in such case, if any state shall neglect or refuse to pay its proportion, pursuant to such requisition, then
Congress may assess and levy such state's proportion, together with interest thereon, at the rate of six per
cent. per annum, from the time of payment prescribed in such requisition."

FRIDAY, June 27, Section 8 was again read, and

The Hon. Mr. SMITH rose. We are now come to a part of the system which requires our utmost attention and
most careful investigation. It is necessary that the powers vested in government should be precisely denned,
that the people may be able to know whether it moves in the circle of the Constitution. It is the more necessary
in governments like the one under examination, because Congress here is to be considered as only a part of a
complex system. The state governments are necessary for certain local purposes; the general government for
national purposes. The latter ought to rest on the former, not only in its form, but in its operations. It is therefore
of the highest importance that the line of jurisdiction should be accurately drawn; it is necessary, sir, in order to
maintain harmony between the governments, and to prevent the constant interference which must either be the
cause of perpetual differences, or oblige one to yield, pghaps unjustly, to the other. | conceive the system



cannot operate well, unless it is so contrived as to preserve harmony. If this be not done, in every contest, the
weak must submit to the strong. The clause before us is of the greatest importance: it respects the very vital
principle of government. The power is the most efficient and comprehensive that can be delegated, and seems
in some measure to answer for all others. | believe it will appear evident that money must be raised for the
support of both governments. If, therefore, you give to one or the other a power which may, in its operation,
become exclusive, it is obvious that one can exist only at the will of the other, and must ultimately be sacrificed.
The power of the general government extends to the raising of money, in all possible ways, except by duties on
exports; to the laying taxes on imports, lands, buildings, and even on persons. The individual states, in time, will
be allowed to raise no money at all: the United States will have a right to raise money from every quarter. The
general government has, moreover, this advantage — all disputes relative to jurisdiction must be decided in a
federal court.

It is a general maxim, that all governments find a use for as much money as they can raise. Indeed, they have
commonly demands for more. Hence it is that all, as far as we are acquainted, are in debt. | take this to be a
settled truth, that they will all spend as much as their revenue; that is, will live at least up to their income.
Congress will ever exercise their powers to levy as much money as the people can pay. They will not be
restrained from direct taxes by the consideration that necessity does not require them. If they forbear, it will be
because the people cannot answer their demands. There will be no possibility of preventing the clashing of
jurisdictions, unless some system of accommodation is formed. Suppose taxes are laid by both governments on
the same article. It seems to me impossible that they can operate with harmony. | have no more conception,
that, in taxation, two powers can act together, than that two bodies can occupy the same place. They will
therefore not only interfere, but they will be hostile to each other. Here are to be two lists of all kinds of officers
— supervisors, assessors, constables, &c., employed in this business. It is unnecessary that | should enter into
a minute detail, to prove that these complex powers cannot operate peaceably together, and without one being
overpowered by the other. On one day, the continental collector calls for the tax; he seizes a horse: the next,
the state collector comes, procures a replevin, and retakes the horse, to satisfy the state tax. | just mention this
to show that the people will not submit to such a government, and that finally it must defeat itself.

It must appear evident that there will be a constant jarring of claims and interests. Now, will the states, in this
contest, stand any chance of success? If they will, there is less necessity for our amendment. But consider the
superior advantages of the general government. Consider their extensive, exclusive revenues, the vast sums of
money they can command, and the means they thereby possess of supporting a powerful standing force. The
states, on the contrary, will not have the command of a shilling or a soldier. The two governments will be like two
men contending for a certain property. The one has no interest but that which is the subject of the controversy,
while the other has money enough to carry on the lawsuit for twenty years. By this clause unlimited powers in
taxation are given. Another clause declares that Congress shall have power to make all laws necessary to carry
the Constitution into effect. Nothing, therefore, is left to construction; but the powers are most express. How far
the state legislatures will be able to command a revenue, every man, on viewing the subject, can determine. If
he contemplates the ordinary operation of causes, he will be convinced that the powers of the confederacy will
swallow up those of the members. | do not suppose that this effect will be brought about suddenly. As long as
the people feel universally and strongly attached to the state governments, Congress will not be able to
accomplish it. If they act prudently, their powers will operate and be increased by degrees. The tendency of

taxation, though it be moderate, is to lessen the attachq18ent of the citizens. If it becomes oppressive, it will



certainly destroy their confidence. While the general taxes are sufficiently heavy, every attempt of the states to
enhance them will be considered as a tyrannical act, and the people will lose their respect and affection for a

government which cannot support itself without the most grievous impositions upon them. If the Constitution is
accepted as it stands, | am convinced that in seven years as much will be said against the state governments

as is now said in favor of the proposed system.

Sir, | contemplate the abolition of the state constitutions as an event fatal to the liberties of America. These
liberties will not be violently wrested from the people; they will be undermined and gradually consumed. On
subjects of the kind we cannot be too critical. The investigation is difficult, because we have no examples to
serve as guides. The world has never seen such a government over such a country. If we consult authorities in
this matter, they will declare the impracticability of governing a free people on such an extensive plan. In a
country where a portion of the people live more than twelve hundred miles from the centre, | think that one body
cannot possibly legislate for the whole. Can the legislature frame a system of taxation that will operate with
uniform advantages? Can they carry any system into execution? Will it not give occasion for an innumerable
swarm of officers, to infest our country and consume our substance? People will be subject to impositions which
they cannot support, and of which their complaints can never reach the government.

Another idea is in my mind, which | think conclusive against a simple government for the United States. It is not
possible to collect a set of representatives who are acquainted with all parts of the continent. Can you find men
in Georgia who are acquainted with the situation of New Hampshire, who know what taxes will best suit the
inhabitants, and how much they are able to bear? Can the test men make laws for the people of whom they are
entirely ignorant? Sir, we have no reason to hold our state governments in contempt, or to suppose them
incapable of acting wisely. | believe they have operated more beneficially than most people expected, who
considered that those governments were erected in a time of war and confusion, when they were very liable to
errors in their structure. It will be a matter of astonishment to all unprejudiced men hereafter, who shall reflect
upon our situation, to observe to what a great degree good government has prevailed. It is true some bad laws
have been passed in most of the states; but they arose from the difficulty of the times rather than from any want
of honesty or wisdom. Perhaps there never was a government which, in the course of ten years, did not do
something to be repented of. As for Rhode Island, | do not mean to justify her; she deserves to he condemned.
If there were in the world but one example of political depravity, it would be hers; and no nation ever merited, or
suffered, a more genuine infamy than a wicked administration has attached to her character. Massachusetts
also has been guilty of errors, and has lately been distracted by an internal convulsion. Great Britain,
notwithstanding her boasted constitution, has been a perpetual scene of revolutions and civil war. Her
Parliaments have been abolished; her kings have been banished and murdered. | assert that the majority of the
governments in the Union have operated better than any body had reason to expect, and that nothing but
experience and habit is wanting to give the state laws all the stability and wisdom necessary to make them
respectable. If these things be true, | think we ought not to exchange our condition, with a hazard of losing our
state constitutions. We all agree that a general government is necessary; but it ought not to go so far as to
destroy the authority of the members. We shall be unwise to make a new experiment, in so important a matter,
without some known and sure grounds to go upon. The state constitutions should be the guardians of our

domestic rights and interests, and should be both the support and the check of the federal government.

The want of the means of raising a general revenue has been the principal cause of our difficulties. | believe no
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man will doubt that, if our present Congress had money enough, there would be but few complaints of their
weakness. Requisitions have perhaps been too much condemned. What has been their actual operation? Let
us attend to experience, and see if they are such poor, unproductive things as is commonly supposed. If |
calculate right, the requisitions for the ten years past have amounted to thirty-six millions of dollars; of which
twenty-four millions, or two thirds, have been actually paid. Does not this fact warrant a conclusion that some
reliance is to be placed on this mode? Besides, will any gentleman say that the states have generally been able
to collect more than two thirds of their taxes from the people? The delinquency of some states has arisen from
the fluctuations of paper money, &c. Indeed, it is my decided opinion, that no government, in the difficult
circumstances which we have passed through, will be able to realize more than two thirds of the taxes it
imposes. | might suggest two other considerations which have weight with me. there has probably been more
money called for than was actually wanted, on the expectation of delinquencies; and it is equally probable that,
in a short course of time, the increasing ability of the country will render requisitions a much more efficient mode
of raising a revenue. The war left the people under very great burdens, and oppressed with both public and
private debts. They are now fast emerging from their difficulties. Many individuals, without doubt, still feel great
inconveniences; but they will find a gradual remedy.

Sir, has any country which has suffered distresses like ours exhibited, within a few years, more striking marks of
improvement and prosperity? How its population has grown! How its agriculture, commerce, and manufactures
have been extended and improved! How many forests have been cut down! How many wastes have been
cleared and cultivated! How many additions have been made to the extent and beauty of our towns and cities! |
think our advancement has been rapid. In a few years, it is to be hoped that we shall be relieved from our
embarrassments, and, unless new calamities come upon us, shall be flourishing and happy. Some difficulties
will ever occur in the collection of taxes by any mode whatever. Some states will pay more, some less. If New
York lays a tax, will not one county or district furnish more, another less, than its proportion? The same will
happen to the United States as happens in New York, and in every other country. Let them impose a duty equal
and uniform, those districts where there is plenty of money will pay punctually. Those in which money is scarce
will be in some measure delinquent. The idea that Congress ought to have unlimited powers is entirely novel. |
never heard it till the meeting of this Convention. The general government once called on the states to invest
them with the command of funds adequate to the exigencies of the Union; but they did not ask to command all
the resources of the states. They did not wish to have a control over all the property of the people. If we now
give them this control, we may as well give up the state governments with it. | have no notion of setting the two
powers at variance; nor would | give a farthing for a government which could not command a farthing. On the
whole, it appears to me probable, that, unless some certain specific source of revenue is reserved to the states,
their governments, with their independency, will be totally annihilated.

Mr. WILLIAMS. Yesterday | had the honor of laying before the committee objections to the clause under
consideration, which | flatter myself were forcible. They were, however, treated by the gentlemen on the other
side as general observations, and unimportant in their nature. It is not necessary, nor indeed would it consist
with delicacy, to give my opinion as to what cause their silence is imputable. Let them now step forward, and
refute the objections which have been stated by an honorable gentleman from Duchess, who spoke last, and
those which | expect will be alleged by gentlemen more capable than myself — by gentlemen who are able to
advance arguments which require the exertion of their own great abilities to overcome. In the mean time, |

request the indulgence of the committee, while | make aélofew recapitulatory and supplementary remarks.



Brutus 1

Brutus

October 18, 1787

To the Citizens of the State of New-York.

When the public is called to investigate and decide upon a question in which not only the
present members of the community are deeply interested, but upon which the happiness
and misery of generations yet unborn is in great measure suspended, the benevolent
mind cannot help feeling itself peculiarly interested in the result.

In this situation, I trust the feeble efforts of an individual, to lead the minds of the people
to a wise and prudent determination, cannot fail of being acceptable to the candid and
dispassionate part of the community. Encouraged by this consideration, I have been
induced to offer my thoughts upon the present important crisis of our public affairs.

Perhaps this country never saw so critical a period in their political concerns. We have
felt the feebleness of the ties by which these United-States are held together, and the
want of sufficient energy in our present confederation, to manage, in some instances, our
general concerns. Various expedients have been proposed to remedy these evils, but none
have succeeded. At length a Convention of the states has been assembled, they have
formed a constitution which will now, probably, be submitted to the people to ratify or
reject, who are the fountain of all power, to whom alone it of right belongs to make or
unmake constitutions, or forms of government, at their pleasure. The most important
question that was ever proposed to your decision, or to the decision of any people under
heaven, is before you, and you are to decide upon it by men of your own election, chosen
specially for this purpose. If the constitution, offered to [your acceptance], be a wise one,
calculated to preserve the invaluable blessings of liberty, to secure the inestimable rights
of mankind, and promote human happiness, then, if you accept it, you will lay a lasting
foundation of happiness for millions yet unborn; generations to come will rise up and call
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you blessed. You may rejoice in the prospects of this vast extended continent becoming
filled with freemen, who will assert the dignity of human nature. You may solace
yourselves with the idea, that society, in this favoured land, will fast advance to the
highest point of perfection; the human mind will expand in knowledge and virtue, and
the golden age be, in some measure, realised. But if, on the other hand, this form of
government contains principles that will lead to the subversion of liberty — if it tends to
establish a despotism, or, what is worse, a tyrannic aristocracy; then, if you adopt it, this
only remaining assylum for liberty will be [shut] up, and posterity will execrate your
memory.

Momentous then is the question you have to determine, and you are called upon by every
motive which should influence a noble and virtuous mind, to examine it well, and to
make up a wise judgment. It is insisted, indeed, that this constitution must be received,
be it ever so imperfect. If it has its defects, it is said, they can be best amended when they
are experienced. But remember, when the people once part with power, they can seldom
or never resume it again but by force. Many instances can be produced in which the
people have voluntarily increased the powers of their rulers; but few, if any, in which
rulers have willingly abridged their authority. This is a sufficient reason to induce you to
be careful, in the first instance, how you deposit the powers of government.

With these few introductory remarks I shall proceed to a consideration of this
constitution:

The first question that presents itself on the subject is, whether a confederated
government be the best for the United States or not? Or in other words, whether the
thirteen United States should be reduced to one great republic, governed by one
legislature, and under the direction of one executive and judicial; or whether they should
continue thirteen confederated republics, under the direction and controul of a supreme
federal head for certain defined national purposes only?

This enquiry is important, because, although the government reported by the convention
does not go to a perfect and entire consolidation, yet it approaches so near to it, that it
must, if executed, certainly and infallibly terminate in it.

This government is to possess absolute and uncontroulable power, legislative, executive
and judicial, with respect to every object to which it extends, for by the last clause of
section 8th, article Ist, it is declared “that the Congress shall have power to make all laws
which shall be necessary and proper for carrying into execution the foregoing powers,
and all other powers vested by this constitution, in the government of the United States;
or in any department or office thereof.” And by the 6th article, it is declared “that this
constitution, and the laws of the United States, which shall be made in pursuance
thereof, and the treaties made, or which shall be made, under the authority of the United
States, shall be the supreme law of the land; and the judges in every state shall be bound
thereby, any thing in the constitution, or law of any state to the contrary
notwithstanding.” It appears from these articles that there is no need of any intervention
of the state governments, between the Congress and the people, to execute any one power
vested in the general government, and that the constitution and laws of every state are
nullified and declared void, so far as they are or shall be inconsistent with this
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constitution, or the laws made in pursuance of it, or with treaties made under the
authority of the United States. — The government then, so far as it extends, is a complete
one, and not a confederation. It is as much one complete government as that of New-
York or Massachusetts, has as absolute and perfect powers to make and execute all laws,
to appoint officers, institute courts, declare offences, and annex penalties, with respect to
every object to which it extends, as any other in the world. So far therefore as its powers
reach, all ideas of confederation are given up and lost. It is true this government is
limited to certain objects, or to speak more properly, some small degree of power is still
left to the states, but a little attention to the powers vested in the general government,
will convince every candid man, that if it is capable of being executed, all that is reserved
for the individual states must very soon be annihilated, except so far as they are barely
necessary to the organization of the general government. The powers of the general
legislature extend to every case that is of the least importance — there is nothing valuable
to human nature, nothing dear to freemen, but what is within its power. It has authority
to make laws which will affect the lives, the liberty, and property of every man in the
United States; nor can the constitution or laws of any state, in any way prevent or impede
the full and complete execution of every power given. The legislative power is competent
to lay taxes, duties, imposts, and excises; — there is no limitation to this power, unless it
be said that the clause which directs the use to which those taxes, and duties shall be
applied, may be said to be a limitation; but this is no restriction of the power at all, for by
this clause they are to be applied to pay the debts and provide for the common defence
and general welfare of the United States; but the legislature have authority to contract
debts at their discretion; they are the sole judges of what is necessary to provide for the
common defence, and they only are to determine what is for the general welfare: this
power therefore is neither more nor less, than a power to lay and collect taxes, imposts,
and excises, at their pleasure; not only the power to lay taxes unlimited, as to the amount
they may require, but it is perfect and absolute to raise them in any mode they please. No
state legislature, or any power in the state governments, have any more to do in carrying
this into effect, than the authority of one state has to do with that of another. In the
business therefore of laying and collecting taxes, the idea of confederation is totally lost,
and that of one entire republic is embraced. It is proper here to remark, that the
authority to lay and collect taxes is the most important of any power that can be granted;
it connects with it almost all other powers, or at least will in process of time draw all
other after it; it is the great mean of protection, security, and defence, in a good
government, and the great engine of oppression and tyranny in a bad one. This cannot
fail of being the case, if we consider the contracted limits which are set by this
constitution, to the late governments, on this article of raising money. No state can emit
paper money — lay any duties, or imposts, on imports, or exports, but by consent of the
Congress; and then the net produce shall be for the benefit of the United States. The only
mean therefore left, for any state to support its government and discharge its debts, is by
direct taxation; and the United States have also power to lay and collect taxes, in any way
they please. Every one who has thought on the subject, must be convinced that but small
sums of money can be collected in any country, by direct taxe[s], when the foederal
government begins to exercise the right of taxation in all its parts, the legislatures of the
several states will find it impossible to raise monies to support their governments.
Without money they cannot be supported, and they must dwindle away, and, as before
observed, their powers absorbed in that of the general government.
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It might be here shewn, that the power in the federal legislative, to raise and support
armies at pleasure, as well in peace as in war, and their controul over the militia, tend,
not only to a consolidation of the government, but the destruction of liberty. — I shall
not, however, dwell upon these, as a few observations upon the judicial power of this
government, in addition to the preceding, will fully evince the truth of the position.

The judicial power of the United States is to be vested in a supreme court, and in such
inferior courts as Congress may from time to time ordain and establish. The powers of
these courts are very extensive; their jurisdiction comprehends all civil causes, except
such as arise between citizens of the same state; and it extends to all cases in law and
equity arising under the constitution. One inferior court must be established, I presume,
in each state at least, with the necessary executive officers appendant thereto. It is easy to
see, that in the common course of things, these courts will eclipse the dignity, and take
away from the respectability, of the state courts. These courts will be, in themselves,
totally independent of the states, deriving their authority from the United States, and
receiving from them fixed salaries; and in the course of human events it is to be expected,
that they will swallow up all the powers of the courts in the respective states.

How far the clause in the 8th section of the Ist article may operate to do away all idea of
confederated states, and to effect an entire consolidation of the whole into one general
government, it is impossible to say. The powers given by this article are very general and
comprehensive, and it may receive a construction to justify the passing almost any law. A
power to make all laws, which shall be necessary and proper, for carrying into execution,
all powers vested by the constitution in the government of the United States, or any
department or officer thereof, is a power very comprehensive and definite, and may, for
ought I know, be exercised in a such manner as entirely to abolish the state legislatures.
Suppose the legislature of a state should pass a law to raise money to support their
government and pay the state debt, may the Congress repeal this law, because it may
prevent the collection of a tax which they may think proper and necessary to lay, to
provide for the general welfare of the United States? For all laws made, in pursuance of
this constitution, are the supreme lay of the land, and the judges in every state shall be
bound thereby, any thing in the constitution or laws of the different states to the contrary
notwithstanding. — By such a law, the government of a particular state might be
overturned at one stroke, and thereby be deprived of every means of its support.

It is not meant, by stating this case, to insinuate that the constitution would warrant a
law of this kind; or unnecessarily to alarm the fears of the people, by suggesting, that the
federal legislature would be more likely to pass the limits assigned them by the
constitution, than that of an individual state, further than they are less responsible to the
people. But what is meant is, that the legislature of the United States are vested with the
great and uncontroulable powers, of laying and collecting taxes, duties, imposts, and
excises; of regulating trade, raising and supporting armies, organizing, arming, and
disciplining the militia, instituting courts, and other general powers. And are by this
clause invested with the power of making all laws, proper and necessary, for carrying all
these into execution; and they may so exercise this power as entirely to annihilate all the
state governments, and reduce this country to one single government. And if they may do
it, it is pretty certain they will; for it will be found that the power retained by individual
states, small as it is, will be a clog upon the wheels of the government of the United
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States; the latter therefore will be naturally inclined to remove it out of the way. Besides,
it is a truth confirmed by the unerring experience of ages, that every man, and every body
of men, invested with power, are ever disposed to increase it, and to acquire a superiority
over every thing that stands in their way. This disposition, which is implanted in human
nature, will operate in the federal legislature to lessen and ultimately to subvert the state
authority, and having such advantages, will most certainly succeed, if the federal
government succeeds at all. It must be very evident then, that what this constitution
wants of being a complete consolidation of the several parts of the union into one
complete government, possessed of perfect legislative, judicial, and executive powers, to
all intents and purposes, it will necessarily acquire in its exercise and operation.

Let us now proceed to enquire, as I at first proposed, whether it be best the thirteen
United States should be reduced to one great republic, or not? It is here taken for
granted, that all agree in this, that whatever government we adopt, it ought to be a free
one; that it should be so framed as to secure the liberty of the citizens of America, and
such an one as to admit of a full, fair, and equal representation of the people. The
question then will be, whether a government thus constituted, and founded on such
principles, is practicable, and can be exercised over the whole United States, reduced into
one state?

If respect is to be paid to the opinion of the greatest and wisest men who have ever
thought or wrote on the science of government, we shall be constrained to conclude, that
a free republic cannot succeed over a country of such immense extent, containing such a
number of inhabitants, and these encreasing in such rapid progression as that of the
whole United States. Among the many illustrious authorities which might be produced to
this point, I shall content myself with quoting only two. The one is the baron de
Montesquieu, spirit of laws, chap. xvi. vol. I [book VIII]. “It is natural to a republic to
have only a small territory, otherwise it cannot long subsist. In a large republic there are
men of large fortunes, and consequently of less moderation; there are trusts too great to
be placed in any single subject; he has interest of his own; he soon begins to think that he
may be happy, great and glorious, by oppressing his fellow citizens; and that he may raise
himself to grandeur on the ruins of his country. In a large republic, the public good is
sacrificed to a thousand views; it is subordinate to exceptions, and depends on accidents.
In a small one, the interest of the public is easier perceived, better understood, and more
within the reach of every citizen; abuses are of less extent, and of course are less
protected.” Of the same opinion is the marquis Beccarari.

History furnishes no example of a free republic, any thing like the extent of the United
States. The Grecian republics were of small extent; so also was that of the Romans. Both
of these, it is true, in process of time, extended their conquests over large territories of
country; and the consequence was, that their governments were changed from that of
free governments to those of the most tyrannical that ever existed in the world.

Not only the opinion of the greatest men, and the experience of mankind, are against the
idea of an extensive republic, but a variety of reasons may be drawn from the reason and
nature of things, against it. In every government, the will of the sovereign is the law. In
despotic governments, the supreme authority being lodged in one, his will is law, and can
be as easily expressed to a large extensive territory as to a small one. In a pure democracy
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the people are the sovereign, and their will is declared by themselves; for this purpose
they must all come together to deliberate, and decide. This kind of government cannot be
exercised, therefore, over a country of any considerable extent; it must be confined to a
single city, or at least limited to such bounds as that the people can conveniently
assemble, be able to debate, understand the subject submitted to them, and declare their
opinion concerning it.

In a free republic, although all laws are derived from the consent of the people, yet the
people do not declare their consent by themselves in person, but by representatives,
chosen by them, who are supposed to know the minds of their constituents, and to be
possessed of integrity to declare this mind.

In every free government, the people must give their assent to the laws by which they are
governed. This is the true criterion between a free government and an arbitrary one. The
former are ruled by the will of the whole, expressed in any manner they may agree upon;
the latter by the will of one, or a few. If the people are to give their assent to the laws, by
persons chosen and appointed by them, the manner of the choice and the number
chosen, must be such, as to possess, be disposed, and consequently qualified to declare
the sentiments of the people; for if they do not know, or are not disposed to speak the
sentiments of the people, the people do not govern, but the sovereignty is in a few. Now,
in a large extended country, it is impossible to have a representation, possessing the
sentiments, and of integrity, to declare the minds of the people, without having it so
numerous and unwieldly, as to be subject in great measure to the inconveniency of a
democratic government.

The territory of the United States is of vast extent; it now contains near three millions of
souls, and is capable of containing much more than ten times that number. Is it
practicable for a country, so large and so numerous as they will soon become, to elect a
representation, that will speak their sentiments, without their becoming so numerous as
to be incapable of transacting public business? It certainly is not.

In a republic, the manners, sentiments, and interests of the people should be similar. If
this be not the case, there will be a constant clashing of opinions; and the representatives
of one part will be continually striving against those of the other. This will retard the
operations of government, and prevent such conclusions as will promote the public good.
If we apply this remark to the condition of the United States, we shall be convinced that it
forbids that we should be one government. The United States includes a variety of
climates. The productions of the different parts of the union are very variant, and their
interests, of consequence, diverse. Their manners and habits differ as much as their
climates and productions; and their sentiments are by no means coincident. The laws
and customs of the several states are, in many respects, very diverse, and in some
opposite; each would be in favor of its own interests and customs, and, of consequence, a
legislature, formed of representatives from the respective parts, would not only be too
numerous to act with any care or decision, but would be composed of such heterogenous
and discordant principles, as would constantly be contending with each other.

The laws cannot be executed in a republic, of an extent equal to that of the United States,
with promptitude.
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The magistrates in every government must be supported in the execution of the laws,
either by an armed force, maintained at the public expence for that purpose; or by the
people turning out to aid the magistrate upon his command, in case of resistance.

In despotic governments, as well as in all the monarchies of Europe, standing armies are
kept up to execute the commands of the prince or the magistrate, and are employed for
this purpose when occasion requires: But they have always proved the destruction of
liberty, and [are] abhorrent to the spirit of a free republic. In England, where they
depend upon the parliament for their annual support, they have always been complained
of as oppressive and unconstitutional, and are seldom employed in executing of the laws;
never except on extraordinary occasions, and then under the direction of a civil
magistrate.

A free republic will never keep a standing army to execute its laws. It must depend upon
the support of its citizens. But when a government is to receive its support from the aid of
the citizens, it must be so constructed as to have the confidence, respect, and affection of
the people. Men who, upon the call of the magistrate, offer themselves to execute the
laws, are influenced to do it either by affection to the government, or from fear; where a
standing army is at hand to punish offenders, every man is actuated by the latter
principle, and therefore, when the magistrate calls, will obey: but, where this is not the
case, the government must rest for its support upon the confidence and respect which the
people have for their government and laws. The body of the people being attached, the
government will always be sufficient to support and execute its laws, and to operate upon
the fears of any faction which may be opposed to it, not only to prevent an opposition to
the execution of the laws themselves, but also to compel the most of them to aid the
magistrate; but the people will not be likely to have such confidence in their rulers, in a
republic so extensive as the United States, as necessary for these purposes. The
confidence which the people have in their rulers, in a free republic, arises from their
knowing them, from their being responsible to them for their conduct, and from the
power they have of displacing them when they misbehave: but in a republic of the extent
of this continent, the people in general would be acquainted with very few of their rulers:
the people at large would know little of their proceedings, and it would be extremely
difficult to change them. The people in Georgia and New-Hampshire would not know one
another’s mind, and therefore could not act in concert to enable them to effect a general
change of representatives. The different parts of so extensive a country could not possibly
be made acquainted with the conduct of their representatives, nor be informed of the
reasons upon which measures were founded. The consequence will be, they will have no
confidence in their legislature, suspect them of ambitious views, be jealous of every
measure they adopt, and will not support the laws they pass. Hence the government will
be nerveless and inefficient, and no way will be left to render it otherwise, but by
establishing an armed force to execute the laws at the point of the bayonet — a
government of all others the most to be dreaded.

In a republic of such vast extent as the United-States, the legislature cannot attend to the
various concerns and wants of its different parts. It cannot be sufficiently numerous to be
acquainted with the local condition and wants of the different districts, and if it could, it
is impossible it should have sufficient time to attend to and provide for all the variety of
cases of this nature, that would be continually arising.
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In so extensive a republic, the great officers of government would soon become above the
controul of the people, and abuse their power to the purpose of aggrandizing themselves,
and oppressing them. The trust committed to the executive offices, in a country of the
extent of the United-States, must be various and of magnitude. The command of all the
troops and navy of the republic, the appointment of officers, the power of pardoning
offences, the collecting of all the public revenues, and the power of expending them, with
a number of other powers, must be lodged and exercised in every state, in the hands of a
few. When these are attended with great honor and emolument, as they always will be in
large states, so as greatly to interest men to pursue them, and to be proper objects for
ambitious and designing men, such men will be ever restless in their pursuit after them.
They will use the power, when they have acquired it, to the purposes of gratifying their
own interest and ambition, and it is scarcely possible, in a very large republic, to call
them to account for their misconduct, or to prevent their abuse of power.

These are some of the reasons by which it appears, that a free republic cannot long
subsist over a country of the great extent of these states. If then this new constitution is
calculated to consolidate the thirteen states into one, as it evidently is, it ought not to be
adopted.

Though I am of opinion, that it is a sufficient objection to this government, to reject it,
that it creates the whole union into one government, under the form of a republic, yet if
this objection was obviated, there are exceptions to it, which are so material and
fundamental, that they ought to determine every man, who is a friend to the liberty and
happiness of mankind, not to adopt it. I beg the candid and dispassionate attention of my
countrymen while I state these objections — they are such as have obtruded themselves
upon my mind upon a careful attention to the matter, and such as I sincerely believe are
well founded. There are many objections, of small moment, of which I shall take no
notice — perfection is not to be expected in any thing that is the production of man —
and if I did not in my conscience believe that this scheme was defective in the
fundamental principles — in the foundation upon which a free and equal government
must rest — I would hold my peace.

Source: The Complete Anti-Federalist, ed. Herbert J. Storing (Chicago: The University
of Chicago Press, 1981) Volume Two, Part 2, 363-372.
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Agrippa IV

Agrippa
December 03, 1787

To the People,

Having considered some of the principal advantages of the happy form of government
under which it is our peculiar good fortune to live, we find by experience, that it is the
best calculated of any form hitherto invented, to secure to us the rights of our persons
and of our property, and that the general circumstances of the people shew an advanced
state of improvement never before known. We have found the shock given by the war in a
great measure obliterated, and the publick debt contracted at that time to be
considerably reduced in the nominal sum. The Congress lands are fully adequate to the
redemption of the principal of their debt, and are selling and populating very fast. The
lands of this state, at the west, are, at the moderate price of eighteen pence an acre, worth
near half a million pounds in our money. They ought, therefore, to be sold as quick as
possible. An application was made lately for a large tract at that price, and continual
applications are made for other lands in the eastern part of the state. Our resources are
daily augmenting.

We find, then, that after the experience of near two centuries our separate governments
are in full vigour. They discover, for all the purposes of internal regulation, every
symptom of strength, and none of decay. The new system is, therefore, for such purposes,
useless and burdensome.

Let us now consider how far it is practicable consistent with the happiness of the people
and their freedom. It is the opinion of the ablest writers on the subject, that no extensive
empire can be governed upon republican principles, and that such a government will
degenerate to a despotism, unless it be made up of a confederacy of smaller states, each
having the full powers of internal regulation. This is precisely the principle which has
hitherto preserved our freedom. No instance can be found of any free government of
considerable extent which has been supported upon any other plan. Large and
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consolidated empires may indeed dazzle the eyes of a distant spectator with their
splendour, but if examined more nearly are always found to be full of misery. The reason
is obvious. In large states the same principles of legislation will not apply to all the parts.
The inhabitants of warmer climates are more dissolute in their manners, and less
industrious, than in colder countries. A degree of severity is, therefore, necessary with
one which would cramp the spirit of the other. We accordingly find that the very great
empires have always been despotick. They have indeed tried to remedy the
inconveniences to which the people were exposed by local regulations; but these
contrivances have never answered the end. The laws not being made by the people, who
felt the inconveniences, did not suit their circumstances. It is under such tyranny that the
Spanish provinces languish, and such would be our misfortune and degradation, if we
should submit to have the concerns of the whole empire managed by one legislature. To
promote the happiness of the people it is necessary that there should be local laws; and it
is necessary that those laws should be made by the representatives of those who are
immediately subject to the want of them. By endeavouring to suit both extremes, both
are injured.

It is impossible for one code of laws to suit Georgia and Massachusetts. They must,
therefore, legislate for themselves. Yet there is, I believe, not one point of legislation that
is not surrendered in the proposed plan. Questions of every kind respecting property are
determinable in a continental court, and so are all kinds of criminal causes. The
continental legislature has, therefore, a right to make rules in all cases by which their
judicial courts shall proceed and decide causes. No rights are reserved to the citizens. The
laws of Congress are in all cases to be the supreme law of the land, and paramount to the
constitutions of the individual states. The Congress may institute what modes of trial
they please, and no plea drawn from the constitution of any state can avail. This new
system is, therefore, a consolidation of all the states into one large mass, however diverse
the parts may be of which it is to be composed. The idea of an uncompounded republick,
on an average, one thousand miles in length, and eight hundred in breadth, and
containing six millions of white inhabitants all reduced to the same standard of morals,
or habits, and of laws, is in itself an absurdity, and contrary to the whole experience of
mankind. The attempt made by Great-Britain to introduce such a system, struck us with
horrour, and when it was proposed by some theorist that we should be represented in
parliament, we uniformly declared that one legislature could not represent so many
different interests for the purposes of legislation and taxation. This was the leading
principle of the revolution, and makes an essential article in our creed. All that part,
therefore, of the new system, which relates to the internal government of the states,
ought at once to be rejected.
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Federalist No. 47

Publius (James Madison)

The Particular Structure Of The New Government And The Distribu tion Of Power
Among Its Different Parts

January 30, 1788

Having reviewed the general form of the proposed government and the general mass of
power allotted to it, I proceed to examine the particular structure of this government,
and the distribution of this mass of power among its constituent parts.

One of the principal objections inculcated by the more respectable adversaries to the
Constitution is its supposed violation of the political maxim that the legislative,
executive, and judiciary departments ought to be separate and distinct. In the structure
of the federal government no regard, it is said, seems to have been paid to this essential
precaution in favor of liberty. The several departments of power are distributed and
blended in such a manner as at once to destroy all symmetry and beauty of form, and to
expose some of the essential parts of the edifice to the danger of being crushed by the
disproportionate weight of other parts.

No political truth is certainly of greater intrinsic value, or is stamped with the authority
of more enlightened patrons of liberty than that on which the objection is founded. The
accumulation of all powers, legislative, executive and judiciary, in the same hands,
whether of one, a few, or many, and whether hereditary, self-appointed, or elective, may
justly be pronounced the very definition of tyranny. Were the federal Constitution,
therefore, really chargeable with this accumulation of power, or with a mixture of
powers, having a dangerous tendency to such an accumulation, no further arguments
would be necessary to inspire a universal reprobation of the system. I persuade myself,
however, that it will be made apparent to everyone that the charge cannot be supported,
and that the maxim on which it relies has been totally misconceived and misapplied. In
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order to form correct ideas on this important subject it will be proper to investigate the
sense in which the preservation of liberty requires that the three great departments of
power should be separate and distinct.

The oracle who is always consulted and cited on this subject is the celebrated
Montesquieu. If he be not the author of this invaluable precept in the science of politics,
he has the merit at least of displaying and recommending it most effectually to the
attention of mankind. Let us endeavor in the first place, to ascertain his meaning on this
point.

The British constitution was to Montesquieu what Homer has been to the didactic writers
on epic poetry. As the latter have considered the work of the immortal bard as the perfect
model from which the principles and rules of the epic art were to be drawn, and by which
all similar works were to be judged, so this great political critic appears to have viewed
the Constitution of England as the standard, or to use his own expression, as the mirror
of political liberty; and to have delivered, in the form of elementary truths, the several
characteristic principles of that particular system. That we may be sure, then, not to
mistake his meaning in this case, let us recur to the source from which the maxim was
drawn.

On the slightest view of the British Constitution, we must perceive that the legislative,
executive, and judiciary departments are by no means totally separate and distinct from
each other. The executive magistrate forms an integral part of the legislative authority.
He alone has the prerogative of making treaties with foreign sovereigns which, when
made, have, under certain limitations, the force of legislative acts. All the members of the
judiciary department are appointed by him, can be removed by him on the address of the
two Houses of Parliament, and form, when he pleases to consult them, one of his
constitutional councils. One branch of the legislative department forms also a great
constitutional council to the executive chief, as, on another hand, it is the sole depositary
of judicial power in cases of impeachment, and is invested with the supreme appellate
jurisdiction in all other cases. The judges, again, are so far connected with the legislative
department as often to attend and participate in its deliberations, though not admitted to
a legislative vote.

From these facts, by which Montesquieu was guided, it may clearly be inferred that in
saying “There can be no liberty where the legislative and executive powers are united in
the same person, or body of magistrates,” or, “if the power of judging be not separated
from the legislative and executive powers,” he did not mean that these departments
ought to have no partial agency in, or no control over, the acts of each other. His
meaning, as his own words import, and still more conclusively as illustrated by the
example in his eye, can amount to no more than this, that where the whole power of one
department is exercised by the same hands which possess the whole power of another
department, the fundamental principles of a free constitution are subverted. This would
have been the case in the constitution examined by him, if the king, who is the sole
executive magistrate, had possessed also the complete legislative power, or the supreme
administration of justice; or if the entire legislative body had possessed the supreme
judiciary, or the supreme executive authority. This, however, is not among the vices of
that constitution. The magistrate in whom the whole executive power resides cannot of
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himself make a law, though he can put a negative on every law; nor administer justice in
person, though he has the appointment of those who do administer it. The judges can
exercise no executive prerogative, though they are shoots from the executive stock; nor
any legislative function, though they may be advised with by the legislative councils. The
entire legislature can perform no judiciary act, though by the joint act of two of its
branches the judges may be removed from their offices, and though one of its branches is
possessed of the judicial power in the last resort. The entire legislature, again, can
exercise no executive prerogative, though one of its branches constitutes the supreme
executive magistracy, and another, on the impeachment of a third, can try and condemn
all the subordinate officers in the executive department.

The reasons on which Montesquieu grounds his maxim are a further demonstration of
his meaning. “When the legislative and executive powers are united in the same person
or body,” says he, “there can be no liberty, because apprehensions may arise lest the
same monarch or senate should enact tyrannical laws, to execute them in a tyrannical
manner.” Again: “Were the power of judging joined with the legislative, the life and
liberty of the subject would be exposed to arbitrary control, for the judge would then be
the legislator . Were it joined to the executive power, the judge might behave with all the
violence of an oppressor.” Some of these reasons are more fully explained in other
passages; but briefly stated as they are here they sufficiently establish the meaning which
we have put on this celebrated maxim of this celebrated author.

If we look into the constitutions of the several States we find that, notwithstanding the
emphatical and, in some instances, the unqualified terms in which this axiom has been
laid down, there is not a single instance in which the several departments of power have
been kept absolutely separate and distinct. New Hampshire, whose constitution was the
last formed, seems to have been fully aware of the impossibility and inexpediency of
avoiding any mixture whatever of these departments, and has qualified the doctrine by
declaring “that the legislative, executive, and judiciary powers ought to be kept as
separate from, and independent of, each other as the nature of a free government will
admit; or as is consistent with that chain of connection that binds the whole fabric of
the constitution in one indissoluble bond of unity and amity. ” Her constitution
accordingly mixes these departments in several respects. The Senate, which is a branch
of the legislative department, is also a judicial tribunal for the trial of impeachments. The
President, who is the head of the executive department, is the presiding member also of
the Senate; and, besides an equal vote in all cases, has a casting vote in case of a tie. The
executive head is himself eventually elective every year by the legislative department, and
his council is every year chosen by and from the members of the same department.
Several of the officers of state are also appointed by the legislature. And the members of
the judiciary department are appointed by the executive department.

The constitution of Massachusetts has observed a sufficient though less pointed caution
in expressing this fundamental article of liberty. It declares “that the legislative
department shall never exercise the executive and judicial powers, or either of them; the
executive shall never exercise the legislative and judicial powers, or either of them; the
judicial shall never exercise the legislative and executive powers, or either of them.” This
declaration corresponds precisely with the doctrine of Montesquieu, as it has been
explained, and is not in a single point violated by the plan of the convention. It goes no
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farther than to prohibit any one of the entire departments from exercising the powers of
another department. In the very Constitution to which it is prefixed, a partial mixture of
powers has been admitted. The executive magistrate has a qualified negative on the
legislative body, and the Senate, which is a part of the legislature, is a court of
impeachment for members both of the executive and judiciary departments. The
members of the judiciary department, again, are appointable by the executive
department, and removable by the same authority on the address of the two legislative
branches. Lastly, a number of the officers of government are annually appointed by the
legislative department. As the appointment to offices, particularly executive offices, is in
its nature an executive function, the compilers of the Constitution have, in this last point
at least, violated the rule established by themselves.

I pass over the constitutions of Rhode Island and Connecticut, because they were formed
prior to the Revolution and even before the principle under examination had become an
object of political attention.

The constitution of New York contains no declaration on this subject, but appears very
clearly to have been framed with an eye to the danger of improperly blending the
different departments. It gives, nevertheless, to the executive magistrate, a partial control
over the legislative department; and, what is more, gives a like control to the judiciary
department; and even blends the executive and judiciary departments in the exercise of
this control. In its council of appointment members of the legislative are associated with
the executive authority, in the appointment of officers, both executive and judiciary. And
its court for the trial of impeachments and correction of errors is to consist of one branch
of the legislature and the principal members of the judiciary department.

The constitution of New Jersey has blended the different powers of government more
than any of the preceding. The governor, who is the executive magistrate, is appointed by
the legislature; is chancellor and ordinary or surrogate of the State; is a member of the
Supreme Court of Appeals, and president, with a casting vote, of one of the legislative
branches. The same legislative branch acts again as executive council to the governor,
and with him constitutes the Court of Appeals. The members of the judiciary department
are appointed by the legislative department, and removable by one branch of it, on the
impeachment of the other.

According to the constitution of Pennsylvania, the president, who is head of the executive
department, is annually elected by a vote in which the legislative department
predominates. In conjunction with an executive council, he appoints the members of the
judiciary department and forms a court of impeachments for trial of all officers, judiciary
as well as executive. The judges of the Supreme Court and justices of the peace seem also
to be removable by the legislature; and the executive power of pardoning, in certain
cases, to be referred to the same department. The members of the executive council are
made EX OFFICIO justices of peace throughout the State.

In Delaware, the chief executive magistrate is annually elected by the legislative
department. The speakers of the two legislative branches are vice-presidents in the
executive department. The executive chief, with six others appointed, three by each of the
legislative branches, constitutes the Supreme Court of Appeals; he is joined with the
legislative department in the appointment of the other judges. Throughout the States it
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appears that the members of the legislature may at the same time be justices of the
peace; in this State, the members of one branch of it are EX OFFICIO justices of the
peace; as are also the members of the executive council. The principal officers of the
executive department are appointed by the legislative; and one branch of the latter forms
a court of impeachments. All officers may be removed on address of the legislature.

Maryland has adopted the maxim in the most unqualified terms; declaring that the
legislative, executive, and judicial powers of government ought to be forever separate and
distinct from each other. Her constitution, notwithstanding, makes the executive
magistrate appointable by the legislative department; and the members of the judiciary
by the executive department.

The language of Virginia is still more pointed on this subject. Her constitution declares
“that the legislative, executive, and judiciary departments shall be separate and distinct;
so that neither exercises the powers properly belonging to the other; nor shall any person
exercise the powers of more than one of them at the same time, except that the justices of
the county courts shall be eligible to either House of Assembly.” Yet we find not only this
express exception with respect to the members of the inferior courts, but that the chief
magistrate, with his executive council, are appointable by the legislature; that two
members of the latter are triennially displaced at the pleasure of the legislature; and that
all the principal offices, both executive and judiciary, are filled by the same department.
The executive prerogative of pardon, also, is in one case vested in the legislative
department.

The constitution of North Carolina, which declares “that the legislative, executive and
supreme judicial powers of government ought to be forever separate and distinct from
each other,” refers, at the same time, to the legislative department, the appointment not
only of the executive chief but all the principal officers within both that and the judiciary
department.

In South Carolina, the constitution makes the executive magistracy eligible by the
legislative department. It gives to the latter, also, the appointment of the members of the
judiciary department, including even justices of the peace and sheriffs; and the
appointment of officers in the executive department, down to captains in the army and
navy of the State.

In the constitution of Georgia where it is declared “that the legislative, executive and
judiciary departments shall be separate and distinct, so that neither exercise the powers
properly belonging to the other,” we find that the executive department is to be filled by
appointments of the legislature; and the executive prerogative of pardon to be finally
exercised by the same authority. Even justices of the peace are to be appointed by the
legislature.

In citing these cases, in which the legislative, executive, and judiciary departments have
not been kept totally separate and distinct, I wish not to be regarded as an advocate for
the particular organizations of the several State governments. I am fully aware that
among the many excellent principles which they exemplify they carry strong marks of the
haste, and still stronger of the inexperience, under which they were framed. It is but too
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obvious that in some instances the fundamental principle under consideration has been
violated by too great a mixture, and even an actual consolidation of the different powers;
and that in no instance has a competent provision been made for maintaining in practice
the separation delineated on paper. What I have wished to evince is that the charge
brought against the proposed Constitution of violating a sacred maxim of free
government is warranted neither by the real meaning annexed to that maxim by its
author, nor by the sense in which it has hitherto been understood in America. This
interesting subject will be resumed in the ensuing paper.
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Federalist No. 51

Publius (James Madison)

February 6, 1788

To what expedient then shall we finally resort, for maintaining in practice the necessary
partition of power among the several departments, as laid down in the constitution? The
only answer that can be given is, that as all these exterior provisions are found to be
inadequate, the defect must be supplied, by so contriving the interior structure of the
government, as that its several constituent parts may, by their mutual relations, be the
means of keeping each other in their proper places. Without presuming to undertake a
full developement of this important idea, I will hazard a few general observations, which
may perhaps place it in a clearer light, and enable us to form a more correct judgment of
the principles and structure of the government planned by the convention.

In order to lay a due foundation for that separate and distinct exercise of the different
powers of government, which, to a certain extent, is admitted on all hands to be essential
to the preservation of liberty, it is evident that each department should have a will of its
own; and consequently should be so constituted, that the members of each should have
as little agency as possible in the appointment of the members of the others. Were this
principle rigorously adhered to, it would require that all the appointments for the
supreme executive, legislative, and judiciary magistracies, should be drawn from the
same fountain of authority, the people, through channels having no communication
whatever with one another. Perhaps such a plan of constructing the several departments,
would be less difficult in practice, than it may in contemplation appear. Some difficulties,
however, and some additional expense, would attend the execution of it. Some
deviations, therefore, from the principle must be admitted. In the constitution of the
judiciary department in particular, it might be inexpedient to insist rigorously on the
principle; first, because peculiar qualifications being essential in the members, the
primary consideration ought to be to select that mode of choice which best secures these
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qualifications; secondly, because the permanent tenure by which the appointments are
held in that department, must soon destroy all sense of dependence on the authority
conferring them.

It is equally evident, that the members of each department should be as little dependent
as possible on those of the others, for the emoluments annexed to their offices. Were the
executive magistrate, or the judges, not independent of the legislature in this particular,
their independence in every other, would be merely nominal.

But the great security against a gradual concentration of the several powers in the same
department, consists in giving to those who administer each department, the necessary
constitutional means, and personal motives, to resist encroachments of the others. The
provision for defence must in this, as in all other cases, be made commensurate to the
danger of attack. Ambition must be made to counteract ambition. The interest of the
man, must be connected with the constitutional rights of the place. It may be a reflection
on human nature, that such devices should be necessary to control the abuses of
government. But what is government itself, but the greatest of all reflections on human
nature? If men were angels, no government would be necessary. If angels were to govern
men, neither external nor internal controls on government would be necessary. In
framing a government which is to be administered by men over men, the great difficulty
lies in this: you must first enable the government to control the governed; and in the next
place oblige it to control itself. A dependence on the people is, no doubt, the primary
control on the government; but experience has taught mankind the necessity of auxiliary
precautions.

This policy of supplying, by opposite and rival interests, the defect of better motives,
might be traced through the whole system of human affairs, private as well as public. We
see it particularly displayed in all the subordinate distributions of power; where the
constant aim is, to divide and arrange the several offices in such a manner as that each
may be a check on the other; that the private interest of every individual may be a
centinel over the public rights. These inventions of prudence cannot be less requisite in
the distribution of the supreme powers of the state.

But it is not possible to give to each department an equal power of self-defence. In
republican government, the legislative authority necessarily predominates. The remedy
for this inconveniency is, to divide the legislature into different branches; and to render
them, by different modes of election, and different principles of action, as little connected
with each other, as the nature of their common functions, and their common dependence
on the society, will admit. It may even be necessary to guard against dangerous
encroachments by still further precautions. As the weight of the legislative authority
requires that it should be thus divided, the weakness of the executive may require, on the
other hand, that it should be fortified. An absolute negative on the legislature, appears, at
first view, to be the natural defence with which the executive magistrate should be
armed. But perhaps it would be neither altogether safe, nor alone sufficient. On ordinary
occasions, it might not be exerted with the requisite firmness; and on extraordinary
occasions, it might be perfidiously abused. May not this defect of an absolute negative be
supplied by some qualified connexion between this weaker department, and the weaker
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branch of the stronger department, by which the latter may be led to support the
constitutional rights of the former, without being too much detached from the rights of
its own department?

If the principles on which these observations are founded be just, as I persuade myself
they are, and they be applied as a criterion to the several state constitutions, and to the
federal constitution, it will be found, that if the latter does not perfectly correspond with
them, the former are infinitely less able to bear such a test.

There are moreover two considerations particularly applicable to the federal system of
America, which place that system in a very interesting point of view.

First. In a single republic, all the power surrendered by the people, is submitted to the
administration of a single government; and the usurpations are guarded against, by a
division of the government into distinct and separate departments. In the compound
republic of America, the power surrendered by the people, is first divided between two
distinct governments, and then the portion allotted to each subdivided among distinct
and separate departments. Hence a double security arises to the rights of the people. The
different governments will control each other; at the same time that each will be
controled by itself.

Second. It is of great importance in a republic, not only to guard the society against the
oppression of its rulers; but to guard one part of the society against the injustice of the
other part. Different interests necessarily exist in different classes of citizens. If a
majority be united by a common interest, the rights of the minority will be insecure.
There are but two methods of providing against this evil: the one, by creating a will in the
community independent of the majority, that is, of the society itself; the other, by
comprehending in the society so many separate descriptions of citizens, as will render an
unjust combination of a majority of the whole very improbable, if not impracticable. The
first method prevails in all governments possessing an hereditary or self-appointed
authority. This, at best, is but a precarious security; because a power independent of the
society may as well espouse the unjust views of the major, as the rightful interests of the
minor party, and may possibly be turned against both parties. The second method will be
exemplified in the federal republic of the United States. Whilst all authority in it will be
derived from, and dependent on the society, the society itself will be broken into so many
parts, interests, and classes of citizens, that the rights of individuals, or of the minority,
will be in little danger from interested combinations of the majority. In a free
government, the security for civil rights must be the same as that for religious rights. It
consists in the one case in the multiplicity of interests, and in the other, in the
multiplicity of sects. The degree of security in both cases will depend on the number of
interests and sects; and this may be presumed to depend on the extent of country and
number of people comprehended under the same government. This view of the subject
must particularly recommend a proper federal system to all the sincere and considerate
friends of republican government: since it shows, that in exact proportion as the territory
of the union may be formed into more circumscribed confederacies, or states, oppressive
combinations of a majority will be facilitated; the best security under the republican
form, for the rights of every class of citizens, will be diminished; and consequently, the
stability and independence of some member of the government, the only other security,
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must be proportionally increased. Justice is the end of government. It is the end of civil
society. It ever has been, and ever will be, pursued, until it be obtained, or until liberty be
lost in the pursuit. In a society, under the forms of which the stronger faction can readily
unite and oppress the weaker, anarchy may as truly be said to reign, as in a state of
nature, where the weaker individual is not secured against the violence of the stronger:
and as, in the latter state, even the stronger individuals are prompted, by the uncertainty
of their condition, to submit to a government which may protect the weak, as well as
themselves: so, in the former state, will the more powerful factions or parties be
gradually induced, by a like motive, to wish for a government which will protect all
parties, the weaker as well as the more powerful. It can be little doubted, that if the state
of Rhode Island was separated from the confederacy, and left to itself, the insecurity of
rights under the popular form of government within such narrow limits, would be
displayed by such reiterated oppressions of factious majorities, that some power
altogether independent of the people, would soon be called for by the voice of the very
factions whose misrule had proved the necessity of it. In the extended republic of the
United States, and among the great variety of interests, parties, and sects, which it
embraces, a coalition of a majority of the whole society could seldom take place upon any
other principles, than those of justice and the general good: whilst there being thus less
danger to a minor from the will of the major party, there must be less pretext also, to
provide for the security of the former, by introducing into the government a will not
dependent on the latter: or, in other words, a will independent of the society itself. It is
no less certain than it is important, notwithstanding the contrary opinions which have
been entertained, that the larger the society, provided it lie within a practicable sphere,
the more duly capable it will be of self-government. And happily for the republican
cause, the practicable sphere may be carried to a very great extent, by a judicious
modification and mixture of the federal principle.

PUBLIUS
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Centinel 1

Centinel

October 05, 1787

To the Freemen of Pennsylvania

Friends, Countrymen and Fellow Citizens, Permit one of yourselves to put you in mind
of certain liberties and privileges secured to you by the constitution of this
commonwealth, and to beg your serious attention to his uninterested opinion upon the
plan of federal government submitted to your consideration, before you surrender these
great and valuable privileges up forever. Your present frame of government, secures to
you a right to hold yourselves, houses, papers and possessions free from search and
seizure, and therefore warrants granted without oaths or affirmations first made,
affording sufficient foundation for them, whereby any officer or messenger may be
commanded or required to search your houses or seize your persons or property, not
particularly described in such warrant, shall not be granted. Your constitution further
provides “that in controversies respecting property, and in suits between man and man,
the parties have a right to trial by jury, wh ich ought to be held sacred.” It also provides
and declares “that the people have a righ t of FREEDOM OF SPEECH, and of WRITING
and PUBLISHING their sentiments, therefore THE FREEDOM OF THE PRESS OUGHT
NOT TO BE RESTRAINED.” The constitution of Pennsylvania is yet in existence, as yet
you have the right to freedom of speech, and of publishing your sentiments. How long
those rights will appertain to you, you yourselves are called upon to say, whether your
houses shall continue to be your castles; whether your papers, your persons and your
property, are to be held sacred and free from general warrants , you are now to
determine. Whether the trial by jury is to continue as your birth-right, the freemen of
Pennsylvania, nay, of all America, are now called upon to declare.

Without presuming upon my own judgement, I cannot think it an unwarrantable
presumption to offer my private opinion, and call upon others for their’s; and if I use my
pen with the boldness of a freeman, it is because I know that the liberty of the press yet
remains unviolated, and juries yet are judges .
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The late Convention have submitted to your consideration a plan of a new federal
government—The subject is highly interesting to your future welfare—Whether it be
calculated to promote the great ends of civil society, viz. the happiness and prosperity of
the community; it behoves you well to consider, uninfluenced by the authority of names.
Instead of that frenzy of enthusiasm, that has actuated the citizens of Philadelphia, in
their approbation of the proposed plan, before it was possible that it could be the result
of a rational investigation into its principles; it ought to be dispassionately and
deliberately examined, and its own intrinsic merit the only criterion of your patronage. If
ever free and unbiased discussion was proper or necessary, it is on such an occasion.—All
the blessings of liberty and the dearest privileges of freemen, are now at stake and
dependent on your present conduct. Those who are competent to the task of developing
the principles of government, ought to be encouraged to come forward, and thereby the
better enable the people to make a proper judgment; for the science of government is so
abstruse, that few are able to judge for themselves; without such assistance the people
are too apt to yield an implicit assent to the opinions of those characters, whose abilities
are held in the highest esteem, and to those in whose integrity and patriotism they can
confide; not considering that the love of domination is generally in proportion to talents,
abilities, and superior acquirements; and that the men of the greatest purity of intention
may be made instruments of despotism in the hands of the artful and designing . If it
were not for the stability and attachment which time and habit gives to forms of
government it would be in the power of the enlightened and aspiring few, if they should
combine, at any time to destroy the best establishments, and even make the people the
instruments of their own subjugation.

The late revolution having effaced in a great measure all former habits, and the present
institutions are so recent, that there exists not that great reluctance to innovation, so
remarkable in old communities, and which accords with reason, for the most
comprehensive mind cannot foresee the full operation of material changes on civil polity;
it is the genius of the common law to resist innovation.

The wealthy and ambitious, who in every community think they have a right to lord it
over their fellow creatures, have availed themselves, very successfully, of this favorable
disposition; for the people thus unsettled in their sentiments, have been prepared to
accede to any extreme of government; all the distresses and difficulties they experience,
proceeding from various causes, have been ascribed to the impotency of the present
confederation, and thence they have been led to expect full relief from the adoption of the
proposed system of government, and in the other event, immediately ruin and
annihilation as a nation. These characters flatter themselves that they have lulled all
distrust and jealousy of their new plan, by gaining the concurrence of the two men in
whom America has the highest confidence, and now triumphantly exult in the
completion of their long meditated schemes of power and aggrandisement. I would be
very far from insinuating that the two illustrious personages alluded to, have not the
welfare of their country at heart, but that the unsuspecting goodness and zeal of the one,
has been imposed on, in a subject of which he must be necessarily inexperienced, from
his other arduous engagements; and that the weakness and indecision attendant on old
age, has been practiced on in the other.
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I am fearful that the principles of government inculcated in Mr. [John] Adams’s treatise,
and enforced in the numerous essays and paragraphs in the newspapers, have misled
some well designing members of the late Convention.—But it will appear in the sequel,
that the construction of the proposed plan of government is infinitely more extravagant.

I have been anxiously expecting that some enlightened patriot would, ere this, have taken
up the pen to expose the futility, and counteract the baneful tendency of such principles.
Mr. Adams’s sine qua non of a good government is three balancing powers, whose
repelling qualities are to produce an equilibrium of interests, and thereby promote the
happiness of the whole community. He asserts that the administrators of every
government, will ever be actuated by views of private interest and ambition, to the
prejudice of the public good; that therefore the only effectual method to secure the rights
of the people and promote their welfare, is to create an opposition of interests between
the members of two distinct bodies, in the exercise of the powers of government, and
balanced by those of a third. This hypothesis supposes human wisdom competent to the
task of instituting three co-equal orders in government, and a corresponding weight in
the community to enable them respectively to exercise their several parts, and whose
views and interests should be so distinct as to prevent a coalition of any two of them for
the destruction of the third. Mr. Adams, although he has traced the constitution of every
form of government that ever existed, as far as history affords materials, has not been
able to adduce a single instance of such a government; he indeed says that the British
constitution is such in theory, but this is rather a confirmation that his principles are
chimerical and not to be reduced to practice. If such an organization of power were
practicable, how long would it continue? not a day—for there is so great a disparity in the
talents, wisdom and industry of mankind, that the scale would presently preponderate to
one or the other body, and with every accession of power the means of further increase
would be greatly extended. The state of society in England is much more favorable to
such a scheme of government than that of America. There they have a powerful
hereditary nobility, and real distinctions of rank and interests; but even there, for want of
that perfect equallity of power and distinction of interests, in the three orders of
government, they exist but in name; the only operative and efficient check, upon the
conduct of administration, is the sense of the people at large.

Suppose a government could be formed and supported on such principles, would it
answer the great purposes of civil society; If the administrators of every government are
actuated by views of private interest and ambition, how is the welfare and happiness of
the community to be the result of such jarring adverse interests?

Therefore, as different orders in government will not produce the good of the whole, we
must recur to other principles. I believe it will be found that the form of government,
which holds those entrusted with power, in the greatest responsibility to their
constituents, the best calculated for freemen. A republican, or free government, can only
exist where the body of the people are virtuous, and where property is pretty equally
divided; in such a government the people are the sovereign and their sense or opinion is
the criterion of every public measure; for when this ceases to be the case, the nature of
the government is changed, and an aristocracy, monarchy or despotism will rise on its
ruin. The highest responsibility is to be attained, in a simple structure of government, for
the great body of the people never steadily attend to the operations of government, and
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for want of due information are liable to be imposed on—If you complicate the plan by
various orders, the people will be perplexed and divided in their sentiments about the
source of abuses or misconduct, some will impute it to the senate, others to the house of
representatives, and so on, that the interposition of the people may be rendered
imperfect or perhaps wholly abortive. But if, imitating the constitution of Pennsylvania,
you vest all the legislative power in one body of men (separating the executive and
judicial) elected for a short period, and necessarily excluded by rotation from
permanency, and guarded from precipitancy and surprise by delays imposed on its
proceedings, you will create the most perfect responsibility for then, whenever the people
feel a grievance they cannot mistake the authors, and will apply the remedy with
certainty and effect, discarding them at the next election. This tie of responsibility will
obviate all the dangers apprehended from a single legislature, and will the best secure the
rights of the people.

Having premised this much, I shall now proceed to the examination of the proposed plan
of government, and I trust, shall make it appear to the meanest capacity, that it has none
of the essential requisites of a free government; that it is neither founded on those
balancing restraining powers, recommended by Mr. Adams and attempted in the British
constitution, or possessed of that responsibility to its constituents, which, in my opinion,
is the only effectual security for the liberties and happiness of the people; but on the
contrary, that it is a most daring attempt to establish a despotic aristocracy among
freemen, that the world has ever witnessed.

I shall previously consider the extent of the powers intended to be vested in Congress,
before I examine the construction of the general government.

It will not be controverted that the legislative is the highest delegated power in
government, and that all others are subordinate to it. The celebrated Montesquieu
establishes it as a maxim, that legislation necessarily follows the power of taxation. By
sect. 8, of the first article of the proposed plan of government, “the Congress are to have
power to lay and collect taxes, duties, imposts and excises, to pay the debts and provide
for the common defence and general welfare of the United States, but all duties, imposts
and excises, shall be uniform throughout the United States.” Now what can be more
comprehensive than these words; not content by other sections of this plan, to grant all
the great executive powers of a confederation, and a STANDING ARMY IN TIME OF
PEACE, that grand engine of oppression, and moreover the absolute control over the
commerce of the United States and all external objects of revenue, such as unlimited
imposts upon imports, etc.—they are to be vested with every species of internal taxation—
whatever taxes, duties and excises that they may deem requisite for the general welfare ,
may be imposed on the citizens of these states, levied by the officers of Congress,
distributed through every district in America; and the collection would be enforced by
the standing army, however grievous or improper they may be. The Congress may
construe every purpose for which the state legislatures now lay taxes, to be for the
general welfare , and thereby seize upon every object of revenue.

The judicial power by 1st sect. of article 3 “shall extend to all cases, in law and equity,
arising under this constitution, the laws of the United States, and treaties made or which
shall be made under their authority; to all cases affecting ambassadors, other public
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ministers and consuls; to all cases of admirality and maritime jurisdiction, to
controversies to which the United States shall be a party, to controversies between two or
more states, between a state and citizens of another state, between citizens of different
states, between citizens of the same state claiming lands under grants of different states,
and between a state, or the citizens thereof, and foreign states, citizens or subjects.”

The judicial power to be vested in one Supreme Court, and in such Inferior Courts as the
Congress may from time to time ordain and establish.

The objects of jurisdiction recited above, are so numerous, and the shades of distinction
between civil causes are oftentimes so slight, that it is more than probable that the state
judicatories would be wholly superceded; for in contests about jurisdiction, the federal
court, as the most powerful, would ever prevail. Every person acquainted with The
history of the courts in England, knows by what ingenious sophisms they have, at
different periods, extended the sphere of Their jurisdiction over objects out of the line of
their institution, and contrary to their very nature; courts of a criminal jurisdiction
obtaining cognizance in civil causes.

To put the omnipotency of Congress over the state government and judicatories out of all
doubt, the 6th article ordains that “this constitution and the laws of the United States
which shall be made in pursuance thereof, and all treaties made, or which shall be made
under the authority of the United States, shall be the supreme law of th e land, and the
judges in every state shall be bound thereby, any thing in the constitution or laws of any
state to the contrary notwithstanding.”

By these sections the all-prevailing power of taxation, and such extensive legislative and
judicial powers are vested in the general government, as must in their operation,
necessarily absorb the state legislatures and judicatories; and that such was in the
contemplation of the framers of it, will appear from the provision made for such event, in
another part of it; (but that, fearful of alarming the people by so great an innovation, they
have suffered the forms of the separate governments to remain, as a blind.) By sect. 4th
of the 1st article, “the times, places and manner of holding elections for senators and
representatives, shall be prescribed in each state by the legislature thereof; but the
Congress may at any time , by law, make or alter such regulations, except astothe
place of chusing senators. ” The plain construction of which is, that when the state
legislatures drop out of sight, from the necessary operation this government, then
Congress are to provide for the election and appointment of representatives and
senators.

If the foregoing be a just comment—if the united states are to be melted down into one
empire, it becomes you to consider, whether such a government, however constructed,
would be eligible in so extended a territory; and whether it would be practicable,
consistent with freedom? It is the opinion of the greatest writers, that a very extensive
country cannot be governed on democratical principles, on any other plan, than a
confederation of a number of small republics, possessing all the powers of internal
government, but united in the management of their foreign and general concerns.
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It would not be difficult to prove, that any thing short of despotism, could not bind so
great a country under one government; and that whatever plan you might, at the first
setting out, establish, it would issue in a despotism.

If one general government could be instituted and maintained on principles of freedom,
it would not be so competent to attend to the various local concerns and wants, of every
particular district, as well as the peculiar governments, who are nearer the scene, and
possessed of superior means of information, besides, if the business of the whole union is
to be managed by one government, there would not be time. Do we not already see, that
the inhabitants in a number of larger states, who are remote from the seat of
government, are loudly complaining of the inconveniencies and disadvantages they are
subjected to on this account, and that, to enjoy the comforts of local government, they
are separating into smaller divisions.

Having taken a review of the powers, I shall now examine the construction of the
proposed general government.

Art. 1. Sect. 1. “All legislative powers herein granted shall be vested in a Congress of the
United States, which shall consist of a senate and house of representatives.” By another
section? the president (the principal executive officer) has a conditional control over
their proceedings.

Sect. 2. “The house of representatives shall be composed of members chosen every
second year, by the people of the several states. The number of representatives shall not
exceed one for every 30,000 inhabitants.”

The senate, the other constituent branch of the legislature, is formed by the legislature of
each state appointing two senators, for the term of six years.

The executive power by Art. 2, Sect. 1. is to be vested in a president of the United States
of America, elected for four years: Sect. 2. gives him “power, by and with the consent of
the senate to make treaties, provided two thirds of the senators present concur; and he
shall nominate, and by and with the advice and consent of the senate, shall appoint
ambassadors, other public ministers and consuls, judges of the Supreme Court, and all
other officers of the United States, whose appointments are not herein otherwise
provided for, and which shall be established by law,” etc. And by another section he has
the absolute power of granting reprieves and pardons for treason and all other high
crimes and misdemeanors, except in case of impeachment.

The foregoing are the outlines of the plan.

Thus we see, the house of representatives, are on the part of the people to balance the
senate, who I suppose will be composed of the better sort, the well born, etc. The number
of the representatives (being only one for every 30,000 inhabitants) appears to be too
few, either to communicate the requisite information, of the wants, local circumstances
and sentiments of so extensive an empire, or to prevent corruption and undue influence,
in the exercise of such great powers; the term for which they are to be chosen, too long to
preserve a due dependence and accountability to their constituents; and the mode and
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places of their election not sufficiently ascertained, for as Congress have the control over
both, they may govern the choice, by ordering the representatives of a whole state, to be
elected in one place, and that too may be the most inconvenient.

The senate, the great efficient body in this plan of government, is constituted on the most
unequal principles. The smallest state in the union has equal weight with the great states
of Virginia Massachusetts, or Pennsylvania—The Senate, besides its legislative functions,
has a very considerable share in the Executive; none of the principal appointments to
office can be made without its advice and consent. The term and mode of its
appointment, will lead to permanency; the members are chosen for six years, the mode is
under the control of Congress, and as there is no exclusion by rotation, they may be
continued for life, which, from their extensive means of influence, would follow of course.
The President, who would be a mere pageant of state, unless he coincides with the views
of the Senate, would either become the head of the aristocratic junto in that body, or its
minion, besides, their influence being the most predominant, could the best secure his
re-election to office. And from his power of granting pardons, he might skreen from
punishment the most treasonable attempts on liberties of the people, when instigated by
the Senate.

From this investigation into the organization of this government, it appears that it is
devoid of all responsibility or accountability to the great body of the people, and that so
far from being a regular balanced government, it would be in practice a permanent
ARISTOCRACY.

The framers of it, actuated by the true spirit of such a government, which ever
abominates and suppresses all free enquiry and discussion, have made no provision for
the liberty of the press that grand palladium of freedom , and scourge of tyrants , but
observed a total silence on that head. It is the opinion of some great writers, that if the
liberty of the press, by an institution of religion, or otherwise, could be rendered sacred,
even in Turkey, that despotism would fly before it. And it is worthy of remark, that there
is no declaration of personal rights, premised in most free constitutions; and that trial by
jury in civil cases is taken away; for what other construction can be put on the following,
viz. Article m. Sect. 2d. “In all cases affecting ambassadors, other public ministers and
consuls, and those in which a State shall be party, the Supreme Court shall have original
jurisdiction. In all the other cases above mentioned, the Supreme Court shall have
appellate jurisdiction, both as to law and fact ?” It would be a novelty in jurisprudence,
as well as evidently improper to allow an appeal from the verdict of a jury, on the matter
of fact; therefore, it implies and allows of a dismission of the jury in civil cases, and
especially when it is considered, that jury trial in criminal cases is expresly stipulated for,
but not in civil cases.

But our situation is represented to be so critically dreadful that, however reprehensible
and exceptionable the proposed plan of government may be, there is no alternative,
between the adoption of it and absolute ruin.—My fellow citizens, things are not at that
crisis, it is the argument of tyrants; the present distracted state of Europe secures us from
injury on that quarter, and as to domestic dissensions, we have not so much to fear from
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them, as to precipitate us into this form of government, without it is a safe and a proper

one. For remember, of all possible evils that of despotism is the worst and the most to be
dreaded.

Besides, it cannot be supposed, that the first essay on so difficult a subject, is so well
digested, as it ought to be,—if the proposed plan, after a mature deliberation, should meet
the approbation of the respective States, the matter will end, but if it should be found to
be fraught with dangers and inconveniencies, a future general Convention being in
possession of the objections, will be the better enabled to plan a suitable government.

Who’s here so base, that would a bondsman be?
If any, speak; for him have I offended.

Who’s here so vile, that will not love his country?
If any, speak; for him have I offended.

—Julius Caesar, Act 3, Scene 2
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Brutus XVI

Brutus

April 10, 1788

When great and extraordinary powers are vested in any man, or body of men, which in
their exercise, may operate to the oppression of the people, it is of high importance that
powerful checks should be formed to prevent the abuse of it.

Perhaps no restraints are more forcible, than such as arise from responsibility to some
superior power. — Hence it is that the true policy of a republican government is, to frame
it in such manner, that all persons who are concerned in the government, are made
accountable to some superior for their conduct in office. — This responsibility should
ultimately rest with the People. To have a government well administered in all its parts, it
is requisite the different departments of it should be separated and lodged as much as
may be in different hands. The legislative power should be in one body, the executive in
another, and the judicial in one different from either — But still each of these bodies
should be accountable for their conduct. Hence it is impracticable, perhaps, to maintain a
perfect distinction between these several departments — For it is difficult, if not
impossible, to call to account the several officers in government, without in some degree
mixing the legislative and judicial. The legislature in a free republic are chosen by the
people at stated periods, and their responsibility consists, in their being amenable to the
people. When the term, for which they are chosen, shall expire, who will then have
opportunity to displace them if they disapprove of their conduct — but it would be
improper that the judicial should be elective, because their business requires that they
should possess a degree of law knowledge, which is acquired only by a regular education,
and besides it is fit that they should be placed, in a certain degree in an independent
situation, that they may maintain firmness and steadiness in their decisions. As the
people therefore ought not to elect the judges, they cannot be amenable to them
immediately, some other mode of amenability must therefore be devised for these, as
well as for all other officers which do not spring from the immediate choice of the people:
this is to be effected by making one court subordinate to another, and by giving them
cognizance of the behaviour of all officers; but on this plan we at last arrive at some
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supreme, over whom there is no power to controul but the people themselves. This
supreme controling power should be in the choice of the people, or else you establish an
authority independent, and not amenable at all, which is repugnant to the principles of a
free government. Agreeable to these principles I suppose the supreme judicial ought to
be liable to be called to account, for any misconduct, by some body of men, who depend
upon the people for their places; and so also should all other great officers in the State,
who are not made amenable to some superior officers. This policy seems in some
measure to have been in view of the framers of the new system, and to have given rise to
the institution of a court of impeachments — How far this Court will be properly
qualified to execute the trust which will be reposed in them, will be the business of a
future paper to investigate. To prepare the way to do this, it shall be the business of this,
to make some remarks upon the constitution and powers of the Senate, with whom the
power of trying impeachments is lodged.

The following things may be observed with respect to the constitution of the Senate.

1st. They are to be elected by the legislatures of the States and not by the people, and
each State is to be represented by an equal number.

2d. They are to serve for six years, except that one third of those first chosen are to go out
of office at the expiration of two years, one third at the expiration of four years, and one
third at the expiration of six years, after which this rotation is to be preserved, but still
every member will serve for the term of six years.

3d. If vacancies happen by resignation or otherwise, during the recess of the legislature of
any State, the executive is authorised to make temporary appointments until the next
meeting of the legislature.

4. No person can be a senator who has not arrived to the age of thirty years, been nine
years a citizen of the United States, and who is not at the time he is elected an inhabitant
of the State for which he is elected.

The apportionment of members of Senate among the States is not according to numbers,
or the importance of the States; but is equal. This, on the plan of a consolidated
government, is unequal and improper; but is proper on the system of confederation — on
this principle I approve of it. It is indeed the only feature of any importance in the
constitution of a confederated government. It was obtained after a vigorous struggle of
that part of the Convention who were in favor of preserving the state governments. It is
to be regretted, that they were not able to have infused other principles into the plan, to
have secured the government of the respective states, and to have marked with sufficient
precision the line between them and the general government.

The term for which the senate are to be chosen, is in my judgment too long, and no
provision being made for a rotation will, I conceive, be of dangerous consequence.

It is difficult to fix the precise period for which the senate should be chosen. It is a matter
of opinion, and our sentiments on the matter must be formed, by attending to certain
principles. Some of the duties which are to be performed by the senate, seem evidently to
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point out the propriety of their term of service being extended beyond the period of that
of the assembly. Besides as they are designed to represent the aristocracy of the country,
it seems fit they should possess more stability, and so continue a longer period than that
branch who represent the democracy. The business of making treaties and some other
which it will be proper to commit to the senate, requires that they should have
experience, and therefore that they should remain some time in office to acquire it. — But
still it is of equal importance that they should not be so long in office as to be likely to
forget the hand that formed them, or be insensible of their interests. Men long in office
are very apt to feel themselves independent [and] to form and pursue interests separate
from those who appointed them. And this is more likely to be the case with the senate, as
they will for the most part of the time be absent from the state they represent, and
associate with such company as will possess very little of the feelings of the middling
class of people. For it is to be remembered that there is to be a federal city , and the
inhabitants of it will be the great and the mighty of the earth. For these reasons I would
shorten the term of their service to four years. Six years is a long period for a man to be
absent from his home, it would have a tendency to wean him from his constituents.

A rotation in the senate, would also in my opinion be of great use. It is probable that
senators once chosen for a state will, as the system now stands, continue in office for life.
The office will be honorable if not lucrative. The persons who occupy it will probably wish
to continue in it, and therefore use all their influence and that of their friends to continue
in office. — Their friends will be numerous and powerful, for they will have it in their
power to confer great favors; besides it will before long be considered as disgraceful not
to be re—elected. It will therefore be considered as a matter of delicacy to the character of
the senator not to return him again. — Every body acquainted with public affairs knows
how difficult it is to remove from office a person who is [has?] long been in it. It is
seldom done except in cases of gross misconduct. It is rare that want of competent ability
procures it. To prevent this inconvenience I conceive it would be wise to determine, that
a senator should not be eligible after he had served for the period assigned by the
constitution for a certain number of years; perhaps three would be sufficient. A farther
benefit would be derived from such an arrangement; it would give opportunity to bring
forward a greater number of men to serve their country, and would return those, who
had served, to their state, and afford them the advantage of becoming better acquainted
with the condition and politics of their constituents. It farther appears to me proper, that
the legislatures should retain the right which they now hold under the confederation, of
recalling their members. It seems an evident dictate of reason, that when a person
authorises another to do a piece of business for him, he should retain the power to
displace him, when he does not conduct according to his pleasure. This power in the state
legislatures, under confederation, has not been exercised to the injury of the government,
nor do I see any danger of its being so exercised under the new system. It may operate
much to the public benefit.

These brief remarks are all I shall make on the organization of the senate. The powers
with which they are invested will require a more minute investigation.

This body will possess a strange mixture of legislative, executive and judicial powers,
which in my opinion will in some cases clash with each other.
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1. They are one branch of the legislature, and in this respect will possess equal powers in
all cases with the house of representatives; for I consider the clause which gives the
house of representatives the right of originating bills for raising a revenue as merely
nominal, seeing the senate be authorised to propose or concur with amendments.

2. They are a branch of the executive in the appointment of ambassadors and public
ministers, and in the appointment of all other officers, not otherwise provided for;
whether the forming of treaties, in which they are joined with the president, appertains
to the legislative or the executive part of the government, or to neither, is not material.

3. They are part of the judicial, for they form the court of impeachments.

It has been a long established maxim, that the legislative, executive and judicial
departments in government should be kept distinct. It is said, I know, that this cannot be
done. And therefore that this maxim is not just, or at least that it should only extend to
certain leading features in a government. I admit that this distinction cannot be perfectly
preserved. In a due ballanced government, it is perhaps absolutely necessary to give the
executive qualified legislative powers, and the legislative or a branch of them judicial
powers in the last resort. It may possibly also, in some special cases, be adviseable to
associate the legislature, or a branch of it, with the executive, in the exercise of acts of
great national importance. But still the maxim is a good one, and a separation of these
powers should be sought as far as is practicable. I can scarcely imagine that any of the
advocates of the system will pretend, that it was necessary to accumulate all these powers
in the senate.

There is a propriety in the senate’s possessing legislative powers; this is the principal end
which should be held in view in their appointment. I need not here repeat what has so
often and ably been advanced on the subject of a division of the legislative power into two
branches — The arguments in favor of it I think conclusive. But I think it equally evident,
that a branch of the legislature should not be invested with the power of appointing
officers. This power in the senate is very improperly lodged for a number of reasons —
These shall be detailed in a future number.
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Federalist No. 84

Publius (Alexander Hamilton)

Certain General and Miscellaneous Objections to the Constitutio n Considered and
Answered

July 16, 1788

IN THE course of the foregoing review of the Constitution, I have taken notice of, and
endeavored to answer most of the objections which have appeared against it. There
however remain a few which either did not fall naturally under any particular head or
were forgotten in their proper places. These shall now be discussed; but as the subject
has been drawn into great length, I shall so far consult brevity as to comprise all my
observations on these miscellaneous points in a single paper.

The most considerable of the remaining objections is that the plan of the convention
contains no bill of rights. Among other answers given to this, it has been upon different
occasions remarked that the constitutions of several of the States are in a similar
predicament. I add that New York is of the number. And yet the opposers of the new
system, in this State, who profess an unlimited admiration for its constitution, are among
the most intemperate partisans of a bill of rights. To justify their zeal in this matter they
allege two things: one is that, though the constitution of New York has no bill of rights
prefixed to it, yet it contains, in the body of it, various provisions in favor of particular
privileges and rights which, in substance, amount to the same thing; the other is that the
Constitution adopts, in their full extent, the common and statute law of Great Britain, by
which many other rights not expressed in it are equally secured.

To the first I answer that the Constitution proposed by the convention contains, as well
as the constitution of this State, a number of such provisions.

Independent of those which relate to the structure of the government, we find the
following: Article 1, section 3, clause 7-“Judgment in cases of impeachment shall not
extend further than to removal from office and disqualification to hold and enjoy any
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office of honor, trust, or profit under the United States; but the party convicted shall
nevertheless, be liable and subject to indictment, trial, judgment, and punishment
according to law.” Section 9, of the same article, clause 2 — “The privilege of the writ of
habeas corpus shall not be suspended, unless when in cases of rebellion or invasion the
public safety may require it.” Clause 3 — “No bill of attainder or ex post facto law shall be
passed.” Clause 7 — “No title of nobility shall be granted by the United States; and no
person holding any office of profit or trust under them shall, without the consent of the
Congress, accept of any present, emolument, office, or title of any kind whatever, from
any king, prince, or foreign state.” Article 3, section 2, clause 3 — “The trial of all crimes,
except in cases of impeachment, shall be by jury; and such trial shall be held in the State
where the said crimes shall have been committed; but when not committed within any
State, the trial shall be at such place or places as the Congress may by law have directed.”
Section 3, of the same article — “Treason against the United States shall consist only in
levying war against them, or in adhering to their enemies, giving them aid and comfort.
No person shall be convicted of treason, unless on the testimony of two witnesses to the
same overt act, or on confession in open court.” And clause 3, of the same section — “The
Congress shall have power to declare the punishment of treason; but no attainder of
treason shall work corruption of blood, or forfeiture, except during the life of the person
attainted.”

It may well be a question whether these are not, upon the whole, of equal importance
with any which are to be found in the constitution of this State. The establishment of the
writ of habeas corpus, the prohibition of ex-post-facto laws, and of TITLES OF
NOBILITY, to which we have no corresponding provision in our Constitution, are
perhaps greater securities to liberty and republicanism than any it contains. The creation
of crimes after the commission of the fact, or, in other words, the subjecting of men to
punishment for things which, when they were done, were breaches of no law, and the
practice of arbitrary imprisonments, have been, in all ages, the favorite and most
formidable instruments of tyranny. The observations of the judicious Blackstone, in
reference to the latter, are well worthy of recital: “To bereave a man of life [says he] or by
violence to confiscate his estate, without accusation or trial, would be so gross and
notorious an act of despotism as must at once convey the alarm of tyranny throughout
the whole nation; but confinement of the person, by secretly hurrying him to jail, where
his sufferings are unknown or forgotten, is a less public, a less striking, and therefore a
more dangerous engine of arbitrary government.” And as a remedy for this fatal evil he
is everywhere peculiarly emphatical in his encomiums on the habeas corpus act, which in
one place he calls “the BULWARK of the British Constitution.”

Nothing need be said to illustrate the importance of the prohibition of titles of nobility.
This may truly be denominated the cornerstone of republican government; for so long as
they are excluded there can never be serious danger that the government will be any
other than that of the people.

To the second, that is, to the pretended establishment of the common and statute law by
the Constitution, I answer that they are expressly made subject “to such alterations and
provisions as the legislature shall from time to time make concerning the same.” They are
therefore at any moment liable to repeal by the ordinary legislative power, and of course
have no constitutional sanction. The only use of the declaration was to recognize the
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ancient law and to remove doubts which might have been occasioned by the Revolution.
This consequently can be considered as no part of a declaration of rights, which under
our constitutions must be intended as limitations of the power of the government itself.

It has been several times truly remarked that bills of rights are, in their origin,
stipulations between kings and their subjects, abridgements of prerogative in favor of
privilege, reservations of rights not surrendered to the prince. Such was MAGNA
CHARTA, obtained by the barons, sword in hand, from King John. Such were the
subsequent confirmations of that charter by subsequent princes. Such was the Petition of
the Right assented to by Charles the First in the beginning of his reign. Such, also, was
the Declaration of Right presented by the Lords and Commons to the Prince of Orange in
1688, and afterwards thrown into the form of an act of Parliament called the Bill of
Rights. It is evident, therefore, that, according to their primitive signification, they have
no application to constitutions, professedly founded upon the power of the people and
executed by their immediate representatives and servants. Here, in strictness, the people
surrender nothing; and as they retain everything they have no need of particular
reservations. “WE, THE PEOPLE of the United States, to secure the blessings of liberty to
ourselves and our posterity, do ordain and establish this Constitution for the United
States of America.” Here is a better recognition of popular rights than volumes of those
aphorisms which make the principal figure in several of our State bills of rights and
which would sound much better in a treatise of ethics than in a constitution of
government.

But a minute detail of particular rights is certainly far less applicable to a Constitution
like that under consideration, which is merely intended to regulate the general political
interests of the nation, than to a constitution which has the regulation of every species of
personal and private concerns. If, therefore, the loud clamors against the plan of the
convention, on this score, are well founded, no epithets of reprobation will be too strong
for the constitution of this State. But the truth is that both of them contain all which, in
relation to their objects, is reasonably to be desired.

I go further and affirm that bills of rights, in the sense and to the extent in which they are
contended for, are not only unnecessary in the proposed Constitution but would even be
dangerous. They would contain various exceptions to powers not granted; and, on this
very account, would afford a colorable pretext to claim more than were granted. For why
declare that things shall not be done which there is no power to do? Why, for instance,
should it be said that the liberty of the press shall not be restrained, when no power is
given by which restrictions may be imposed? I will not contend that such a provision
would confer a regulating power; but it is evident that it would furnish, to men disposed
to usurp, a plausible pretense for claiming that power. They might urge with a semblance
of reason that the Constitution ought not to be charged with the absurdity of providing
against the abuse of an authority which was not given, and that the provision against
restraining the liberty of the press afforded a clear implication that a power to prescribe
proper regulations concerning it was intended to be vested in the national government.
This may serve as a specimen of the numerous handles which would be given to the
doctrine of constructive powers, by the indulgence of an injudicious zeal for bills of
rights.

59



On the subject of the liberty of the press, as much as has been said, I cannot forbear
adding a remark or two: in the first place, I observe, that there is not a syllable
concerning it in the constitution of this State; in the next, I contend that whatever has
been said about it in that of any other State amounts to nothing. What signifies a
declaration that “the liberty of the press shall be inviolably preserved”? What is the
liberty of the press? Who can give it any definition which would not leave the utmost
latitude for evasion? I hold it to be impracticable; and from this I infer that its security,
whatever fine declarations may be inserted in any constitution respecting it, must
altogether depend on public opinion, and on the general spirit of the people and of the
government. And here, after all, as is intimated upon another occasion, must we seek for
the only solid basis of all our rights.

There remains but one other view of this matter to conclude the point. The truth is, after
all the declamations we have heard, that the Constitution is itself, in every rational sense,
and to every useful purpose, A BILL OF RIGHTS. The several bills of rights in Great
Britain form its Constitution, and conversely the constitution of each State is its bill of
rights. And the proposed Constitution, if adopted, will be the bill of rights of the Union.

Is it one object of a bill of rights to declare and specify the political privileges of the
citizens in the structure and administration of the government? This is done in the most
ample and precise manner in the plan of the convention; comprehending various
precautions for the public security which are not to be found in any of the State
constitutions. Is another object of a bill of rights to define certain immunities and modes
of proceeding, which are relative to personal and private concerns? This we have seen
has also been attended to in a variety of cases in the same plan. Adverting therefore to
the substantial meaning of a bill of rights, it is absurd to allege that it is not to be found in
the work of the convention. It may be said that it does not go far enough though it will
not be easy to make this appear; but it can with no propriety be contended that there is
no such thing. It certainly must be immaterial what mode is observed as to the order of
declaring the rights of the citizens if they are to be found in any part of the instrument
which establishes the government. And hence it must be apparent that much of what has
been said on this subject rests merely on verbal and nominal distinctions, entirely foreign
from the substance of the thing.

Another objection which has been made, and which, from the frequency of its repetition,
it is to be presumed is relied on, is of this nature: “It is improper [say the objectors] to
confer such large powers as are proposed upon the national government, because the
seat of that government must of necessity be too remote from many of the States to admit
of a proper knowledge on the part of the constituent of the conduct of the representative
body.” This argument, if it proves anything, proves that there ought to be no general
government whatever. For the powers which, it seems to be agreed on all hands, ought to
be vested in the Union, cannot be safely intrusted to a body which is not under every
requisite control. But there are satisfactory reasons to show that the objection is in reality
not well founded. There is in most of the arguments which relate to distance a palpable
illusion of the imagination. What are the sources of information by which the people in
Montgomery County must regulate their judgment of the conduct of their representatives
in the State legislature? Of personal observation they can have no benefit. This is
confined to the citizens on the spot. They must therefore depend on the information of
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intelligent men, in whom they confide; and how must these men obtain their
information? Evidently from the complexion of public measures, from the public prints,
from correspondences with their representatives, and with other persons who reside at
the place of their deliberations. This does not apply to Montgomery County only, but to
all the counties at any considerable distance from the seat of government.

It is equally evident that the same sources of information would be open to the people in
relation to the conduct of their representatives in the general government, and the
impediments to a prompt communication which distance may be supposed to create will
be overbalanced by the effects of the vigilance of the State governments. The executive
and legislative bodies of each State will be so many sentinels over the persons employed
in every department of the national administration; and as it will be in their power to
adopt and pursue a regular and effectual system of intelligence, they can never be at a
loss to know the behavior of those who represent their constituents in the national
councils, and can readily communicate the same knowledge to the people. Their
disposition to apprise the community of whatever may prejudice its interests from
another quarter may be relied upon, if it were only from the rivalship of power. And we
may conclude with the fullest assurance that the people, through that channel, will be
better informed of the conduct of their national representatives than they can be by any
means they now possess, of that of their State representatives.

It ought also to be remembered that the citizens who inhabit the country at and near the
seat of government will, in all questions that affect the general liberty and prosperity,
have the same interest with those who are at a distance, and that they will stand ready to
sound the alarm when necessary, and to point out the actors in any pernicious project.
The public papers will be expeditious messengers of intelligence to the most remote
inhabitants of the Union.

Among the many curious objections which have appeared against the proposed
Constitution, the most extraordinary and the least colorable one is derived from the want
of some provision respecting the debts due to the United States. This has been
represented as a tacit relinquishment of those debts, and as a wicked contrivance to
screen public defaulters. The newspapers have teemed with the most inflammatory
railings on this head; and yet there is nothing clearer than that the suggestion is entirely
void of foundation, and is the offspring of extreme ignorance or extreme dishonesty. In
addition to the remarks I have made upon the subject in another place, I shall only
observe that as it is a plain dictate of common sense, so it is also an established doctrine
of political law, that “States neither lose any of th eir righ ts, nor are disch arged from any
of their obligations by a ch ange in the form of their civil government. “

The last objection of any consequence, which I at present recollect, turns upon the article
of expense. If it were even true that the adoption of the proposed government would
occasion a considerable increase of expense, it would be an objection that ought to have
no weight against the plan.

The great bulk of the citizens of America are with reason convinced that Union is the
basis of their political happiness. Men of sense of all parties now with few exceptions
agree that it cannot be preserved under the present system, nor without radical
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alterations; that new and extensive powers ought to be granted to the national head, and
that these require a different organization of the federal government — a single body
being an unsafe depositary of such ample authorities. In conceding all this, the question
of expense must be given up; for it is impossible, with any degree of safety, to narrow the
foundation upon which the system is to stand. The two branches of the legislature are, in
the first instance, to consist of only sixty-five persons, which is the same number of
which Congress, under the existing Confederation, may be composed. It is true that this
number is intended to be increased; but this is to keep pace with the increase progress of
the population and resources of the country. It is evident that a less number would, even
in the first instance, have been unsafe, and that a continuance of the present number
would, in a more advanced stage of population, be a very inadequate representation of
the people.

Whence is the dreaded augmentation of expense to spring? One source pointed out
indicated, is the multiplication of offices under the new government. Let us examine this
a little.

It is evident that the principal departments of the administration under the present
government are the same which will be required under the new. There are now a
Secretary at War, a Secretary for Foreign Affairs, a Secretary for Domestic Affairs, a
Board of Treasury, consisting of three persons, a treasurer, assistants, clerks, etc. These
offices are indispensable under any system and will suffice under the new as well as
under the old. As to ambassadors and other ministers and agents in foreign countries,
the proposed Constitution can make no other difference than to render their characters,
where they reside, more respectable, and their services more useful. As to persons to be
employed in the collection of the revenues, it is unquestionably true that these will form a
very considerable addition to the number of federal officers; but it will not follow that
this will occasion an increase of public expense. It will be in most cases nothing more
than an exchange of State officers for national officers. In the collection of all duties, for
instance, the persons employed will be wholly of the latter description. The States
individually will stand in no need of any for this purpose. What difference can it make in
point of expense to pay officers of the customs appointed by the State or those appointed
by the United States? There is no good reason to suppose that either the number or the
salaries of the latter will be greater than those of the former.

Where then are we to seek for those additional articles of expense which are to swell the
account to the enormous size that has been represented to us? The chief item which
occurs to me respects the support of the judges of the United States. I do not add the
President, because there is now a president of Congress, whose expenses may not be far,
if anything, short of those which will be incurred on account of the President of the
United States. The support of the judges will clearly be an extra expense, but to what
extent will depend on the particular plan which may be adopted in practice in regard to
this matter. But it can upon no reasonable plan amount to a sum which will be an object
of material consequence.

Let us now see what there is to counterbalance any extra expense that may attend the
establishment of the proposed government. The first thing that presents itself is that a
great part of the business which now keeps Congress sitting through the year will be
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transacted by the President. Even the management of foreign negotiations will naturally
devolve upon him, according to general principles concerted with the Senate, and subject
to their final concurrence. Hence it is evident that a portion of the year will suffice for the
session of both the Senate and the House of Representatives; we may suppose about a
fourth for the latter and a third, or perhaps a half, for the former. The extra business of
treaties and appointments may give this extra occupation to the Senate. From this
circumstance we may infer that, until the House of Representatives shall be increased
greatly beyond its present number, there will be a considerable saving of expense from
the difference between the constant session of the present and the temporary session of
the future Congress.

But there is another circumstance of great importance in the view of economy. The
business of the United States has hitherto occupied the State legislatures, as well as
Congress. The latter has made requisitions which the former have had to provide for.
Hence it has happened that the sessions of the State legislatures have been protracted
greatly beyond what was necessary for the execution of the mere local business of the
States. More than half their time has been frequently employed in matters which related
to the United States. Now the members who compose the legislatures of the several
States amount to two thousand and upwards, which number has hitherto performed
what under the new system will be done in the first instance by sixty-five persons, and
probably at no future period by above a fourth or fifth of that number. The Congress
under the proposed government will do all the business of the United States themselves,
without the intervention of the State legislatures, who thenceforth will have only to
attend to the affairs of their particular States, and will not have to sit in any proportion as
long as they have heretofore done. This difference in the time of the sessions of the State
legislatures will be all clear gain, and will alone form an article of saving, which may be
regarded as an equivalent for any additional objects of expense that may be occasioned
by the adoption of the new system.

The result from these observations is that the sources of additional expense from the
establishment of the proposed Constitution are much fewer than may have been
imagined; that they are counterbalanced by considerable objects of saving; and that while
it is questionable on which side the scale will preponderate, it is certain that a
government less expensive would be incompetent to the purposes of the Union.

PUBLIUS

Source: The Federalist: Th e Gideon Edition, eds. George W. Carey and James McClellan
(Indianapolis: Liberty Fund, 2001), 442-451.
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Brutus 11

Brutus

November 1, 1787

To the Citizens of the State of New-York.

I flatter myself that my last address established this position, that to reduce the Thirteen
States into one government, would prove the destruction of your liberties.

But lest this truth should be doubted by some, I will now proceed to consider its merits.

Though it should be admitted, that the argument[s] against reducing all the states into
one consolidated government, are not sufficient fully to establish this point; yet they will,
at least, justify this conclusion, that in forming a constitution for such a country, great
care should be taken to limit and define its powers, adjust its parts, and guard against an
abuse of authority. How far attention has been paid to these objects, shall be the subject
of future enquiry. When a building is to be erected which is intended to stand for ages,
the foundation should be firmly laid. The constitution proposed to your acceptance, is
designed not for yourselves alone, but for generations yet unborn. The principles,
therefore, upon which the social compact is founded, ought to have been clearly and
precisely stated, and the most express and full declaration of rights to have been made —
But on this subject there is almost an entire silence.

If we may collect the sentiments of the people of America, from their own most solemn
declarations, they hold this truth as self evident, that all men are by nature free. No one
man, therefore, or any class of men, have a right, by the law of nature, or of God, to
assume or exercise authority over their fellows. The origin of society then is to be sought,
not in any natural right which one man has to exercise authority over another, but in the
united consent of those who associate. The mutual wants of men, at first dictated the
propriety of forming societies; and when they were established, protection and defence
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pointed out the necessity of instituting government. In a state of nature every individual
pursues his own interest; in this pursuit it frequently happened, that the possessions or
enjoyments of one were sacrificed to the views and designs of another; thus the weak
were a prey to the strong, the simple and unwary were subject to impositions from those
who were more crafty and designing. In this state of things, every individual was
insecure; common interest therefore directed, that government should be established, in
which the force of the whole community should be collected, and under such directions,
as to protect and defend every one who composed it. The common good, therefore, is the
end of civil government, and common consent, the foundation on which it is established.
To effect this end, it was necessary that a certain portion of natural liberty should be
surrendered, in order, that what remained should be preserved: how great a proportion
of natural freedom is necessary to be yielded by individuals, when they submit to
government, I shall not now enquire. So much, however, must be given up, as will be
sufficient to enable those, to whom the administration of the government is committed,
to establish laws for the promoting the happiness of the community, and to carry those
laws into effect. But it is not necessary, for this purpose, that individuals should
relinquish all their natural rights. Some are of such a nature that they cannot be
surrendered. Of this kind are the rights of conscience, the right of enjoying and
defending life, etc. Others are not necessary to be resigned, in order to attain the end for
which government is instituted, these therefore ought not to be given up. To surrender
them, would counteract the very end of government, to wit, the common good. From
these observations it appears, that in forming a government on its true principles, the
foundation should be laid in the manner I before stated, by expressly reserving to the
people such of their essential natural rights, as are not necessary to be parted with. The
same reasons which at first induced mankind to associate and institute government, will
operate to influence them to observe this precaution. If they had been disposed to
conform themselves to the rule of immutable righteousness, government would not have
been requisite. It was because one part exercised fraud, oppression, and violence on the
other, that men came together, and agreed that certain rules should be formed, to
regulate the conduct of all, and the power of the whole community lodged in the hands of
rulers to enforce an obedience to them. But rulers have the same propensities as other
men; they are as likely to use the power with which they are vested for private purposes,
and to the injury and oppression of those over whom they are placed, as individuals in a
state of nature are to injure and oppress one another. It is therefore as proper that
bounds should be set to their authority, as that government should have at first been
instituted to restrain private injuries.

This principle, which seems so evidently founded in the reason and nature of things, is
confirmed by universal experience. Those who have governed, have been found in all
ages ever active to enlarge their powers and abridge the public liberty. This has induced
the people in all countries, where any sense of freedom remained, to fix barriers against
the encroachments of their rulers. The country from which we have derived our origin, is
an eminent example of this. Their magna charta and bill of rights have long been the
boast, as well as the security, of that nation. I need say no more, I presume, to an
American, than, that this principle is a fundamental one, in all the constitutions of our
own states; there is not one of them but what is either founded on a declaration or bill of
rights, or has certain express reservation of rights interwoven in the body of them. From
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this it appears, that at a time when the pulse of liberty beat high and when an appeal was
made to the people to form constitutions for the government of themselves, it was their
universal sense, that such declarations should make a part of their frames of government.
It is therefore the more astonishing, that this grand security, to the rights of the people, is
not to be found in this constitution.

It has been said, in answer to this objection, that such declaration[s] of rights, however
requisite they might be in the constitutions of the states, are not necessary in the general
constitution, because, “in the former case, every thing which is not reserved is given, but
in the latter the reverse of the proposition prevails, and every thing which is not given is
reserved.” It requires but little attention to discover, that this mode of reasoning is rather
specious than solid. The powers, rights, and authority, granted to the general
government by this constitution, are as complete, with respect to every object to which
they extend, as that of any state government — It reaches to every thing which concerns
human happiness — Life, liberty, and property, are under its controul. There is the same
reason, therefore, that the exercise of power, in this case, should be restrained within
proper limits, as in that of the state governments. To set this matter in a clear light,
permit me to instance some of the articles of the bills of rights of the individual states,
and apply them to the case in question.

For the security of life, in criminal prosecutions, the bills of rights of most of the states
have declared, that no man shall be held to answer for a crime until he is made fully
acquainted with the charge brought against him; he shall not be compelled to accuse, or
furnish evidence against himself — The witnesses against him shall be brought face to
face, and he shall be fully heard by himself or counsel. That it is essential to the security
of life and liberty, that trial of facts be in the vicinity where they happen. Are not
provisions of this kind as necessary in the general government, as in that of a particular
state? The powers vested in the new Congress extend in many cases to life; they are
authorised to provide for the punishment of a variety of capital crimes, and no restraint
is laid upon them in its exercise, save only, that “the trial of all crimes, except in cases of
impeachment, shall be by jury; and such trial shall be in the state where the said crimes
shall have been committed.” No man is secure of a trial in the county where he is charged
to have committed a crime; he may be brought from Niagara to New-York, or carried
from Kentucky to Richmond for trial for an offence, supposed to be committed. What
security is there, that a man shall be furnished with a full and plain description of the
charges against him? That he shall be allowed to produce all proof he can in his favor?
That he shall see the witnesses against him face to face, or that he shall be fully heard in
his own defence by himself or counsel?

For the security of liberty it has been declared, “that excessive bail should not be
required, nor excessive fines imposed, nor cruel or unusual punishments inflicted — That
all warrants, without oath or affirmation, to search suspected places, or seize any person,
his papers or property, are grievous and oppressive.”

These provisions are as necessary under the general government as under that of the
individual states; for the power of the former is as complete to the purpose of requiring
bail, imposing fines, inflicting punishments, granting search warrants, and seizing
persons, papers, or property, in certain cases, as the other.
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For the purpose of securing the property of the citizens, it is declared by all the states,
“that in all controversies at law, respecting property, the ancient mode of trial by jury is
one of the best securities of the rights of the people, and ought to remain sacred and
inviolable.”

Does not the same necessity exist of reserving this right, under this national compact, as
in that of these states? Yet nothing is said respecting it. In the bills of rights of the states
it is declared, that a well regulated militia is the proper and natural defence of a free
government — That as standing armies in time of peace are dangerous, they are not to be
kept up, and that the military should be kept under strict subordination to, and
controuled by the civil power.

The same security is as necessary in this constitution, and much more so; for the general
government will have the sole power to raise and to pay armies, and are under no
controul in the exercise of it; yet nothing of this is to be found in this new system.

I might proceed to instance a number of other rights, which were as necessary to be
reserved, such as, that elections should be free, that the liberty of the press should be
held sacred; but the instances adduced, are sufficient to prove, that this argument is
without foundation. — Besides, it is evident, that the reason here assigned was not the
true one, why the framers of this constitution omitted a bill of rights; if it had been, they
would not have made certain reservations, while they totally omitted others of more
importance. We find they have, in the 9th section of the 1st article, declared, that the writ
of habeas corpus shall not be suspended, unless in cases of rebellion — that no bill of
attainder, or expost facto law, shall be passed — that no title of nobility shall be granted
by the United States, &c. If every thing which is not given is reserved, what propriety is
there in these exceptions? Does this constitution any where grant the power of
suspending the habeas corpus, to make expost facto laws, pass bills of attainder, or grant
titles of nobility? It certainly does not in express terms. The only answer that can be
given is, that these are implied in the general powers granted. With equal truth it may be
said, that all the powers, which the bills of right, guard against the abuse of, are
contained or implied in the general ones granted by this constitution.

So far it is from being true, that a bill of rights is less necessary in the general
constitution than in those of the states, the contrary is evidently the fact. — This system,
if it is possible for the people of America to accede to it, will be an original compact; and
being the last, will, in the nature of things, vacate every former agreement inconsistent
with it. For it being a plan of government received and ratified by the whole people, all
other forms, which are in existence at the time of its adoption, must yield to it. This is
expressed in positive and unequivocal terms, in the 6th article, “That this constitution
and the laws of the United States, which shall be made in pursuance thereof, and all
treaties made, or which shall be made, under the authority of the United States, shall be
the supreme law of the land; and the judges in every state shall be bound thereby, any
thing in the constitution, or laws of any state, to the contrary notwithstanding.

“The senators and representatives before-mentioned, and the members of the several
state legislatures, and all executive and judicial officers, both of the United States, and of
the several states, shall be bound, by oath or affirmation, to support this constitution.”
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It is therefore not only necessarily implied thereby, but positively expressed, that the
different state constitutions are repealed and entirely done away, so far as they are
inconsistent with this, with the laws which shall be made in pursuance thereof, or with
treaties made, or which shall be made, under the authority of the United States; of what
avail will the constitutions of the respective states be to preserve the rights of its citizens?
should they be plead, the answer would be, the constitution of the United States, and the
laws made in pursuance thereof, is the supreme law, and all legislatures and judicial
officers, whether of the general or state governments, are bound by oath to support it. No
priviledge, reserved by the bills of rights, or secured by the state government, can limit
the power granted by this, or restrain any laws made in pursuance of it. It stands
therefore on its own bottom, and must receive a construction by itself without any
reference to any other — And hence it was of the highest importance, that the most
precise and express declarations and reservations of rights should have been made.

This will appear the more necessary, when it is considered, that not only the constitution
and laws made in pursuance thereof, but all treaties made, or which shall be made, under
the authority of the United States, are the supreme law of the land, and supersede the
constitutions of all the states. The power to make treaties, is vested in the president, by
and with the advice and consent of two thirds of the senate. I do not find any limitation,
or restriction, to the exercise of this power. The most important article in any
constitution may therefore be repealed, even without a legislative act. Ought not a
government, vested with such extensive and indefinite authority, to have been restricted
by a declaration of rights? It certainly ought.

So clear a point is this, that I cannot help suspecting, that persons who attempt to
persuade people, that such reservations were less necessary under this constitution than
under those of the states, are wilfully endeavouring to deceive, and to lead you into an
absolute state of vassalage.

Source: The Complete Anti-Federalist, ed. Herbert J. Storing (Chicago: The University
of Chicago Press, 1981) Volume Two, Part 2, 372-377.
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Federalist No. 78

Publius (Alexander Hamilton)

A View of The Constitution of the Judicial Department in Relati on to the Tenure of
Good Behaviour

May 28, 1788

We proceed now to an examination of the judiciary department of the proposed
government.

In unfolding the defects of the existing Confederation, the utility and necessity of a
federal judicature have been clearly pointed out. It is the less necessary to recapitulate
the considerations there urged as the propriety of the institution in the abstract is not
disputed; the only questions which have been raised being relative to the manner of
constituting it, and to its extent. To these points, therefore, our observations shall be
confined.

The manner of constituting it seems to embrace these several objects: 1st. The mode of
appointing the judges. 2nd. The tenure by which they are to hold their places. 3d. The
partition of the judiciary authority between different courts and their relations to each
other.

First. As to the mode of appointing the judges: this is the same with that of appointing
the officers of the Union in general and has been so fully discussed in the two last
numbers that nothing can be said here which would not be useless repetition.

Second. As to the tenure by which the judges are to hold their places: this chiefly
concerns their duration in office; the provisions for their support, and the precautions for
their responsibility.

According to the plan of the convention, all the judges who may be appointed by the
United States are to hold their offices during good behavior ; which is conformable to the
most approved of the State constitutions, and among the rest, to that of this State. Its
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propriety having been drawn into question by the adversaries of that plan is no light
symptom of the rage for objection which disorders their imaginations and judgments.
The standard of good behavior for the continuance in office of the judicial magistracy is
certainly one of the most valuable of the modern improvements in the practice of
government. In a monarchy it is an excellent barrier to the despotism of the prince; in a
republic it is a no less excellent barrier to the encroachments and oppressions of the
representative body. And it is the best expedient which can be devised in any government
to secure a steady, upright and impartial administration of the laws.

Whoever attentively considers the different departments of power must perceive that, in
a government in which they are separated from each other, the judiciary, from the nature
of its functions, will always be the least dangerous to the political rights of the
Constitution; because it will be least in a capacity to annoy or injure them. The executive
not only dispenses the honors but holds the sword of the community. The legislature not
only commands the purse but prescribes the rules by which the duties and rights of every
citizen are to be regulated. The judiciary, on the contrary, has no influence over either the
sword or the purse; no direction either of the strength or of the wealth of the society, and
can take no active resolution whatever. It may truly be said to have neither FORCE nor
WILL but merely judgment; and must ultimately depend upon the aid of the executive
arm even for the efficacy of its judgments.

This simple view of the matter suggests several important consequences. It proves
incontestably that the judiciary is beyond comparison the weakest of the three
departments of power; that it can never attack with success either of the other two; and
that all possible care is requisite to enable it to defend itself against their attacks. It
equally proves that though individual oppression may now and then proceed from the
courts of justice, the general liberty of the people can never be endangered from that
quarter: I mean, so long as the judiciary remains truly distinct from both the legislative
and executive. For I agree that “there is no liberty if the power of judging be not
separated from the legislative and executive powers.” And it proves, in the last place, that
as liberty can have nothing to fear from the judiciary alone, but would have everything to
fear from its union with either of the other departments; that as all the effects of such a
union must ensue from a dependence of the former on the latter, notwithstanding a
nominal and apparent separation; that as, from the natural feebleness of the judiciary, it
is in continual jeopardy of being overpowered, awed or influenced by its coordinate
branches; and that as nothing can contribute so much to its firmness and independence
as permanency in office, this quality may therefore be justly regarded as an indispensable
ingredient in its constitution, and in a great measure as the citadel of the public justice
and the public security.

The complete independence of the courts of justice is peculiarly essential in a limited
Constitution. By a limited Constitution, I understand one which contains certain
specified exceptions to the legislative authority; such, for instance, as that it shall pass no
bills of attainder, no ex post facto laws, and the like. Limitations of this kind can be
preserved in practice no other way than through the medium of the courts of justice,
whose duty it must be to declare all acts contrary to the manifest tenor of the
Constitution void. Without this, all the reservations of particular rights or privileges
would amount to nothing.
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Some perplexity respecting the right of the courts to pronounce legislative acts void,
because contrary to the Constitution, has arisen from an imagination that the doctrine
would imply a superiority of the judiciary to the legislative power. It is urged that the
authority which can declare the acts of another void must necessarily be superior to the
one whose acts may be declared void. As this doctrine is of great importance in all the
American constitutions, a brief discussion of the grounds on which it rests cannot be
unacceptable.

There is no position which depends on clearer principles than that every act of a
delegated authority, contrary to the tenor of the commission under which it is exercised,
is void. No legislative act therefore contrary to the constitution can be valid. To deny this
would be to affirm that the deputy is greater than his principal; that the servant is above
his master; that the representatives of the people are superior to the people themselves;
that men acting by virtue of powers may do not only what their powers do not authorize,
but what they forbid.

If it be said that the legislative body are themselves the constitutional judges of their own
powers and that the construction they put upon them is conclusive upon the other
departments it may be answered that this cannot be the natural presumption where it is
not to be collected from any particular provisions in the Constitution. It is not otherwise
to be supposed that the Constitution could intend to enable the representatives of the
people to substitute their will to that of their constituents. It is far more rational to
suppose that the courts were designed to be an intermediate body between the people
and the legislature in order, among other things, to keep the latter within the limits
assigned to their authority. The interpretation of the laws is the proper and peculiar
province of the courts. A constitution is in fact, and must be regarded by the judges as, a
fundamental law. It therefore belongs to them to ascertain its meaning as well as the
meaning of any particular act proceeding from the legislative body. If there should
happen to be an irreconcilable variance between the two, that which has the superior
obligation and validity ought, of course; to be preferred; or, in other words, the
Constitution ought to be preferred to the statute, the intention of the people to the
intention of their agents.

Nor does this conclusion by any means suppose a superiority of the judicial to the
legislative power. It only supposes that the power of the people is superior to both, and
that where the will of the legislature, declared in its statutes, stands in opposition to that
of the people, declared in the Constitution, the judges ought to be governed by the latter
rather than the former. They ought to regulate their decisions by the fundamental laws
rather than by those which are not fundamental.

This exercise of judicial discretion in determining between two contradictory laws is
exemplified in a familiar instance. It not uncommonly happens that there are two
statutes existing at one time, clashing in whole or in part with each other, and neither of
them containing any repealing clause or expression. In such a case, it is the province of
the courts to liquidate and fix their meaning and operation. So far as they can, by any fair
construction, be reconciled to each other, reason and law conspire to dictate that this
should be done; where this is impracticable, it becomes a matter of necessity to give
effect to one in exclusion of the other. The rule which has obtained in the courts for
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determining their relative validity is that the last in order of time shall be preferred to the
first. But this is mere rule of construction, not derived from any positive law but from the
nature and reason of the thing. It is a rule not enjoined upon the courts by legislative
provision but adopted by themselves, as consonant to truth and propriety, for the
direction of their conduct as interpreters of the law. They thought it reasonable that
between the interfering acts of an equal authority that which was the last indication of its
will, should have the preference.

But in regard to the interfering acts of a superior and subordinate authority of an original
and derivative power, the nature and reason of the thing indicate the converse of that
rule as proper to be followed. They teach us that the prior act of a superior ought to be
preferred to the subsequent act of an inferior and subordinate authority; and that,
accordingly, whenever a particular statute contravenes the Constitution, it will be the
duty of the judicial tribunals to adhere to the latter and disregard the former.

It can be of no weight to say that the courts, on the pretence of a repugnancy, may
substitute their own pleasure to the constitutional intentions of the legislature. This
might as well happen in the case of two contradictory statutes; or it might as well happen
in every adjudication upon any single statute. The courts must declare the sense of the
law; and if they should be disposed to exercise WILL instead of JUDGMENT, the
consequence would equally be the substitution of their pleasure to that of the legislative
body. The observation, if it proved any thing, would prove that there ought to be no
judges distinct from that body.

If, then, the courts of justice are to be considered as the bulwarks of a limited
Constitution against legislative encroachments, this consideration will afford a strong
argument for the permanent tenure of judicial offices, since nothing will contribute so
much as this to that independent spirit in the judges which must be essential to the
faithful performance of so arduous a duty.

This independence of the judges is equally requisite to guard the Constitution and the
rights of individuals from the effects of those ill humors which the arts of designing men,
or the influence of particular conjunctures, sometimes disseminate among the people
themselves, and which, though they speedily give place to better information, and more
deliberate reflection, have a tendency, in the meantime, to occasion dangerous
innovations in the government, and serious oppressions of the minor party in the
community. Though I trust the friends of the proposed Constitution will never concur
with its enemies in questioning that fundamental principle of republican government
which admits the right of the people to alter or abolish the established Constitution
whenever they find it inconsistent with their happiness; yet it is not to be inferred from
this principle that the representatives of the people, whenever a momentary inclination
happens to lay hold of a majority of their constituents incompatible with the provisions
in the existing Constitution would, on that account, be justifiable in a violation of those
provisions; or that the courts would be under a greater obligation to connive at
infractions in this shape than when they had proceeded wholly from the cabals of the
representative body. Until the people have, by some solemn and authoritative act,
annulled or changed the established form, it is binding upon themselves collectively, as
well as individually; and no presumption, or even knowledge of their sentiments, can
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warrant their representatives in a departure from it prior to such an act. But it is easy to
see that it would require an uncommon portion of fortitude in the judges to do their duty
as faithful guardians of the Constitution, where legislative invasions of it had been
instigated by the major voice of the community.

But it is not with a view to infractions of the Constitution only that the independence of
the judges may be an essential safeguard against the effects of occasional ill humors in
the society. These sometimes extend no farther than to the injury of the private rights of
particular classes of citizens, by unjust and partial laws. Here also the firmness of the
judicial magistracy is of vast importance in mitigating the severity and confining the
operation of such laws. It not only serves to moderate the immediate mischiefs of those
which may have been passed but it operates as a check upon the legislative body in
passing them; who, perceiving that obstacles to the success of an iniquitous intention are
to be expected from the scruples of the courts, are in a manner compelled, by the very
motives of the injustice they meditate, to qualify their attempts. This is a circumstance
calculated to have more influence upon the character of our governments than but few
may be aware of. The benefits of the integrity and moderation of the judiciary have
already been felt in more states than one; and though they may have displeased those
whose sinister expectations they may have disappointed, they must have commanded the
esteem and applause of all the virtuous and disinterested. Considerate men of every
description ought to prize whatever will tend to beget or fortify that temper in the courts;
as no man can be sure that he may not be tomorrow the victim of a spirit of injustice, by
which he may be a gainer today. And every man must now feel that the inevitable
tendency of such a spirit is to sap the foundations of public and private confidence and to
introduce in its stead universal distrust and distress.

That inflexible and uniform adherence to the rights of the Constitution, and of
individuals, which we perceive to be indispensable in the courts of justice, can certainly
not be expected from judges who hold their offices by a temporary commission.
Periodical appointments, however regulated, or by whomsoever made, would in some
way or other, be fatal to their necessary independence. If the power of making them was
committed either to the executive or legislature there would be danger of an improper
complaisance to the branch which possessed it; if to both, there would be an
unwillingness to hazard the displeasure of either; if to the people, or to persons chosen
by them for the special purpose, there would be too great a disposition to consult
popularity to justify a reliance that nothing would be consulted but the Constitution and
the laws.

There is yet a further and a weighty reason for the permanency of the judicial offices
which is deducible from the nature of the qualifications they require. It has been
frequently remarked with great propriety that a voluminous code of laws is one of the
inconveniences necessarily connected with the advantages of a free government. To avoid
an arbitrary discretion in the courts, it is indispensable that they should be bound down
by strict rules and precedents which serve to define and point out their duty in every
particular case that comes before them; and it will readily be conceived from the variety
of controversies which grow out of the folly and wickedness of mankind that the records
of those precedents must unavoidably swell to a very considerable bulk and must
demand long and laborious study to acquire a competent knowledge of them. Hence it is
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that there can be but few men in the society who will have sufficient skill in the laws to
qualify them for the stations of judges. And making the proper deductions for the
ordinary depravity of human nature, the number must be still smaller of those who unite
the requisite integrity with the requisite knowledge. These considerations apprise us that
the government can have no great option between fit characters; and that a temporary
duration in office which would naturally discourage such characters from quitting a
lucrative line of practice to accept a seat on the bench would have a tendency to throw the
administration of justice into hands less able and less well qualified to conduct it with
utility and dignity. In the present circumstances of this country and in those in which it is
likely to be for a long time to come, the disadvantages on this score would be greater than
they may at first sight appear; but it must be confessed that they are far inferior to those
which present themselves under the other aspects of the subject.

Upon the whole, there can be no room to doubt that the convention acted wisely in
copying from the models of those constitutions which have established good behavior as
the tenure of their judicial offices, in point of duration; and that so far from being
blamable on this account, their plan would have been inexcusably defective if it had
wanted this important feature of good government. The experience of Great Britain
affords an illustrious comment on the excellence of the institution.

PUBLIUS

Source: The Federalist: Th e Gideon Edition, eds. George W. Carey and James McClellan
(Indianapolis: Liberty Fund, 2001), 401-408.
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Brutus XV

Brutus

March 20, 1788

(Continued.)

I said in my last number, that the supreme court under this constitution would be exalted
above all other power in the government, and subject to no controul. The business of this
paper will be to illustrate this, and to shew the danger that will result from it. I question
whether the world ever saw, in any period of it, a court of justice invested with such
immense powers, and yet placed in a situation so little responsible. Certain it is, that in
England, and in the several states, where we have been taught to believe, the courts of
law are put upon the most prudent establishment, they are on a very different footing.

The judges in England, it is true, hold their offices during their good behaviour, but then
their determinations are subject to correction by the house of lords; and their power is by
no means so extensive as that of the proposed supreme court of the union. — I believe
they in no instance assume the authority to set aside an act of parliament under the idea
that it is inconsistent with their constitution. They consider themselves bound to decide
according to the existing laws of the land, and never undertake to controul them by
adjudging that they are inconsistent with the constitution — much less are they vested
with the power of giving an equitable construction to the constitution.

The judges in England are under the controul of the legislature, for they are bound to
determine according to the laws passed by them. But the judges under this constitution
will controul the legislature, for the supreme court are authorised in the last resort, to
determine what is the extent of the powers of the Congress; they are to give the
constitution an explanation, and there is no power above them to set aside their
judgment. The framers of this constitution appear to have followed that of the British, in
rendering the judges independent, by granting them their offices during good behaviour,
without following the constitution of England, in instituting a tribunal in which their
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errors may be corrected; and without adverting to this, that the judicial under this system
have a power which is above the legislative, and which indeed transcends any power
before given to a judicial by any free government under heaven.

I do not object to the judges holding their commissions during good behaviour. I suppose
it a proper provision provided they were made properly responsible. But I say, this
system has followed the English government in this, while it has departed from almost
every other principle of their jurisprudence, under the idea, of rendering the judges
independent; which, in the British constitution, means no more than that they hold their
places during good behaviour, and have fixed salaries, they have made the judges
independent, in the fullest sense of the word. There is no power above them, to controul
any of their decisions. There is no authority that can remove them, and they cannot be
controuled by the laws of the legislature. In short, they are independent of the people, of
the legislature, and of every power under heaven. Men placed in this situation will
generally soon feel themselves independent of heaven itself. Before I proceed to illustrate
the truth of these assertions, I beg liberty to make one remark — Though in my opinion
the judges ought to hold their offices during good behaviour, yet I think it is clear, that
the reasons in favour of this establishment of the judges in England, do by no means
apply to this country.

The great reason assigned, why the judges in Britain ought to be commissioned during
good behaviour, is this, that they may be placed in a situation, not to be influenced by the
crown, to give such decisions, as would tend to increase its powers and prerogatives.
While the judges held their places at the will and pleasure of the king, on whom they
depended not only for their offices, but also for their salaries, they were subject to every
undue influence. If the crown wished to carry a favorite point, to accomplish which the
aid of the courts of law was necessary, the pleasure of the king would be signified to the
judges. And it required the spirit of a martyr, for the judges to determine contrary to the
king’s will. — They were absolutely dependent upon him both for their offices and livings.
The king, holding his office during life, and transmitting it to his posterity as an
inheritance, has much stronger inducements to increase the prerogatives of his office
than those who hold their offices for stated periods, or even for life. Hence the English
nation gained a great point, in favour of liberty. When they obtained the appointment of
the judges, during good behaviour, they got from the crown a concession, which deprived
it of one of the most powerful engines with which it might enlarge the boundaries of the
royal prerogative and encroach on the liberties of the people. But these reasons do not
apply to this country, we have no hereditary monarch; those who appoint the judges do
not hold their offices for life, nor do they descend to their children. The same arguments,
therefore, which will conclude in favor of the tenor of the judge’s offices for good
behaviour, lose a considerable part of their weight when applied to the state and
condition of America. But much less can it be shewn, that the nature of our government
requires that the courts should be placed beyond all account more independent, so much
so as to be above controul.

I have said that the judges under this system will be independent in the strict sense of the
word: To prove this I will shew — That there is no power above them that can controul
their decisions, or correct their errors. There is no authority that can remove them from
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office for any errors or want of capacity, or lower their salaries, and in many cases their
power is superior to that of the legislature.

1st. There is no power above them that can correct their errors or controul their decisions
— The adjudications of this court are final and irreversible, for there is no court above
them to which appeals can lie, either in error or on the merits. — In this respect it differs
from the courts in England, for there the house of lords is the highest court, to whom
appeals, in error, are carried from the highest of the courts of law.

2d. They cannot be removed from office or suffer a dimunition of their salaries, for any
error in judgement or want of capacity.

It is expressly declared by the constitution, — “That they shall at stated times receive a
compensation for their services which shall not be diminished during their continuance
in office.”

The only clause in the constitution which provides for the removal of the judges from
office, is that which declares, that “the president, vice-president, and all civil officers of
the United States, shall be removed from office, on impeachment for, and conviction of
treason, bribery, or other high crimes and misdemeanors.” By this paragraph, civil
officers, in which the judges are included, are removable only for crimes. Treason and
bribery are named, and the rest are included under the general terms of high crimes and
misdemeanors. — Errors in judgement, or want of capacity to discharge the duties of the
office, can never be supposed to be included in these words, high crimes and
misdemeanors. A man may mistake a case in giving judgment, or manifest that he is
incompetent to the discharge of the duties of a judge, and yet give no evidence of
corruption or want of integrity. To support the charge, it will be necessary to give in
evidence some facts that will shew, that the judges commited the error from wicked and
corrupt motives.

3d. The power of this court is in many cases superior to that of the legislature. I have
shewed, in a former paper, that this court will be authorised to decide upon the meaning
of the constitution, and that, not only according to the natural and ob[vious] meaning of
the words, but also according to the spirit and intention of it. In the exercise of this
power they will not be subordinate to, but above the legislature. For all the departments
of this government will receive their powers, so far as they are expressed in the
constitution, from the people immediately, who are the source of power. The legislature
can only exercise such powers as are given them by the constitution, they cannot assume
any of the rights annexed to the judicial, for this plain reason, that the same authority
which vested the legislature with their powers, vested the judicial with theirs — both are
derived from the same source, both therefore are equally valid, and the judicial hold their
powers independently of the legislature, as the legislature do of the judicial. — The
supreme court then have a right, independent of the legislature, to give a construction to
the constitution and every part of it, and there is no power provided in this system to
correct their construction or do it away. If, therefore, the legislature pass any laws,
inconsistent with the sense the judges put upon the constitution, they will declare it void;
and therefore in this respect their power is superior to that of the legislature. In England
the judges are not only subject to have their decisions set aside by the house of lords, for
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error, but in cases where they give an explanation to the laws or constitution of the
country, contrary to the sense of the parliament, though the parliament will not set aside
the judgement of the court, yet, they have authority, by a new law, to explain a former
one, and by this means to prevent a reception of such decisions. But no such power is in
the legislature. The judges are supreme — and no law, explanatory of the constitution,
will be binding on them.

From the preceding remarks, which have been made on the judicial powers proposed in
this system, the policy of it may be fully developed.

I have, in the course of my observation on this constitution, affirmed and endeavored to
shew, that it was calculated to abolish entirely the state governments, and to melt down
the states into one entire government, for every purpose as well internal and local, as
external and national. In this opinion the opposers of the system have generally agreed —
and this has been uniformly denied by its advocates in public. Some individuals, indeed,
among them, will confess, that it has this tendency, and scruple not to say, it is what they
wish; and I will venture to predict, without the spirit of prophecy, that if it is adopted
without amendments, or some such precautions as will ensure amendments immediately
after its adoption, that the same gentlemen who have employed their talents and abilities
with such success to influence the public mind to adopt this plan, will employ the same to
persuade the people, that it will be for their good to abolish the state governments as
useless and burdensome.

Perhaps nothing could have been better conceived to facilitate the abolition of the state
governments than the constitution of the judicial. They will be able to extend the limits of
the general government gradually, and by insensible degrees, and to accomodate
themselves to the temper of the people. Their decisions on the meaning of the
constitution will commonly take place in cases which arise between individuals, with
which the public will not be generally acquainted; one adjudication will form a precedent
to the next, and this to a following one. These cases will immediately affect individuals
only; so that a series of determinations will probably take place before even the people
will be informed of them. In the mean time all the art and address of those who wish for
the change will be employed to make converts to their opinion. The people will be told,
that their state officers, and state legislatures are a burden and expence without affording
any solid advantage, for that all the laws passed by them, might be equally well made by
the general legislature. If to those who will be interested in the change, be added, those
who will be under their influence, and such who will submit to almost any change of
government, which they can be persuaded to believe will ease them of taxes, it is easy to
see, the party who will favor the abolition of the state governments would be far from
being inconsiderable. — In this situation, the general legislature, might pass one law after
another, extending the general and abridging the state jurisdictions, and to sanction their
proceedings would have a course of decisions of the judicial to whom the constitution has
committed the power of explaining the constitution. — If the states remonstrated, the
constitutional mode of deciding upon the validity of the law, is with the supreme court,
and neither people, nor state legislatures, nor the general legislature can remove them or
reverse their decrees.
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Had the construction of the constitution been left with the legislature, they would have
explained it at their peril; if they exceed their powers, or sought to find, in the spirit of
the constitution, more than was expressed in the letter, the people from whom they
derived their power could remove them, and do themselves right; and indeed I can see no
other remedy that the people can have against their rulers for encroachments of this
nature. A constitution is a compact of a people with their rulers; if the rulers break the
compact, the people have a right and ought to remove them and do themselves justice;
but in order to enable them to do this with the greater facility, those whom the people
chuse at stated periods, should have the power in the last resort to determine the sense of
the compact; if they determine contrary to the understanding of the people, an appeal
will lie to the people at the period when the rulers are to be elected, and they will have it
in their power to remedy the evil; but when this power is lodged in the hands of men
independent of the people, and of their representatives, and who are not,
constitutionally, accountable for their opinions, no way is left to controul them but with

a high hand and an outstretch ed arm.

Source: The Complete Anti-Federalist, ed. Herbert J. Storing (Chicago: The University
of Chicago Press, 1981) Volume Two, Part 2, 437-442

TeachingAmericanHistory.org
http://teachingamericanhistory.org/library/document/brutus-xv/

TeachingAmericanHistory.org is a project of the Ashbrook Center at Ashland University
401 College Avenue | Ashland, Ohio 44805 (419) 289-5411 | (877) 289-5411 (Toll Free)
info@TeachingAmericanHistory.org

© 2006-2016 Ashbrook Center | Design by CiV Digital

79





